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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

TENNI' S MAYNARD, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 84-231-D
V.

MSHA Case No. Pike CD 84-12

BLOCK COAL COMPANY,
RESPONDENT

DECI SI ON

Appear ances: Hugh M Richards, Esq., Prestonsburg, Kentucky,
for Conpl ai nant;
Thomas J. Bl aha, Esq., Paintsville, Kentucky,
for Respondent.

Bef or e: Judge Maurer
STATEMENT OF THE CASE

Conpl ainant filed a conplaint with the Conmm ssion under O
105(c) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0815(c) [hereinafter referred to as the Act] on August
23, 1984 alleging that he was "not able to take tinme off with a
pai d vacation" in violation of conpany policy. He further alleged
that he was harassed on and off the job (presumably by the
Respondent) as a result of filing an earlier discrimnation
conpl ai nt agai nst Bl ock Coal Conpany. This "harassnent" allegedly
has caused hi m severe nmental angui sh and requires mnedica
treatnment. By his conplaint, he sought renoval of all reprinmands
and personnel actions fromhis personnel file and vacation wth
pay. At the hearing, this request for relief was expanded to
i nclude reinstatenment to his former job at some future tine when
he becones nmedically able to return to work, three hours of pay
at time and a half (for which he had been docked) and that he be
all owed to keep the nedical insurance he had prior to | eaving the
j ob.

This is the second Conplaint of Discrimnation filed with
t he Conm ssion by M. Mynard agai nst essentially the sanme
Respondent. The earlier case is styled Secretary of Labor, M ne
Safety and Health Administration (MSHA), on behal f of Tennis
Maynard, Jr. v. Dianmond P. Coal Conpany, Inc., (Docket No. KENT
82A199AD). Exhibit No. CAl herein is the settlenent agreenment
filed in that case and is signed by M. Paul Pel phrey for both
Di anond P. and Bl ock Coa
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Conpani es. That case was di sposed of by Deci sion Approving
Settlenent at 5 FMSHRC 1988 on Novenber 25, 1983. Insofar as it
is relevant, it will be discussed further in the body of this
deci si on.

Pursuant to notice, this case was heard in Prestonsburg,
Kent ucky on August 28 and 29, 1985. Tennis Maynard, Jr., Elbie
Pi ckel si mer and Joe Cook testified on behalf of the Conplai nant;
Paul Pel phrey and Dennis Marshall testified on behal f of
Respondent .

| have carefully considered the entire record and the
contentions of the parties, and make the foll owi ng decision

DI SCUSSI ON AND FI NDI NGS

Tenni s Maynard, Jr. [hereinafter Conplainant] had been
enpl oyed as a rock truck driver by M. Pelphrey in the surface
coal m ning business under various conpany nanes; Dianmond P. and
Bl ock Coal anong them and at various locations in Eastern
Kentucky. His former job with Dianond P. terminated with his
firing on May 17, 1982 because he refused to work in an allegedly
unsafe condition. As a consequence of this firing, he filed a
Conpl aint of Discrimnation, which was | ater settled prior to
hearing and resulted in his reinstatenment. His last job was in
Morgan County, Kentucky on Route 650, where Dennis Marshall was
agai n his supervisor on the second shift.(FOOINOTE 1) This was the
job he was reinstated in as of Cctober, 1983 as a result of the
settlenent of his previous discrimnation conplaint, supra. He
remained in this job until he quit on June 14, 1984.

After Conplainant's return to work in October of 1983, he
felt that there were several incidents which occurred at work
which interfered with his job and amounted to "discrim nation”

Among them was one case where he had backed his rock truck
up a ranp into a four foot w de hole which al nost caused the
truck to turn over. He was not warned of the hole in tine by the
man "running field*. Another tine there was a tree inproperly
| oaded on anot her truck, which broke the w ndshield of
Conpl ai nant's truck while passing at night. | specifically find
that these two incidents were serious and posed a grave danger to
Conpl ai nant. However, Conpl ai nant
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has failed to show that the nanagenent of Bl ock Coal Conpany was
cul pable in bringing these occurrences about. There is sinply no
evidence in the record to that effect fromany source, including
t he Conpl ai nant hinsel f. The nen involved in these accidents were
rank and file workers in the sane rel ative position as
Conpl ai nant wi t h nanagenent.

Conpl ai nant al so was docked three (3) hours of overtinme pay
one ni ght because he had parked his truck and was not working due
to problenms with the truck's headlights. H's supervisor expl ained
that the Conpl ainant had failed to contact himconcerning any
difficulty with the truck and only after one of the other nmen had
told himthat Maynard was sitting out there did he go out to
i nvestigate. He found him"reared back in the seat," appearing to
be asl eep. He was docked three (3) hours pay because he didn't
contact his foreman to either have his truck repaired or to use
the spare truck which was available on the site that night. M.
Marshal | ' s expl anation of the Conpany's action in this matter is
credible and | so find.

Wth regard to mal functioni ng equi prent generally, a
somewhat related claimis made by Conpl ai nant that his supervisor
provided himw th inferior equipment in conparison with the other
rock truck drivers. It is not disputed that the trucks were
assigned on a seniority basis, with the nore desirable trucks
going to the nost senior nen. Conplainant, however, feels that he
shoul d have been assigned a better truck earlier in his
enpl oynment at the Morgan County site. For purposes of this
di scrimnation case and wi thout deciding which particular truck
Conpl ai nant shoul d have been driving on any particul ar day, the
i mportant issue is safety on the job. It is unrefuted in the
record that the conpany rule was that any truck driver having any
problemw th his truck is to report it to the foreman i nmedi ately
and that he is not required to operate an unsafe vehicle. In
several places in the record, Conplainant states he did operate
an unsafe vehicle but he does not state that he was required to
do so or that he could not have reported the vehicle's condition
to managenent. In fact M. Marshall testified that Conpl ai nant
didn't report problenms with the vehicles as often as others did.

Conpl ai nant further conplains that on at | east one occasion
he was nade to work harder than the other rock truck drivers. No
al l egations of a derogation in job safety are nade. The
Respondent of course contests this and replies that the foreman
involved in this instance only wanted Conplainant to put in a
day's work for a day's pay. | find this issue unnecessary to
resolve as even if it is true, it
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is not "protected activity" within the neaning of the Act. Mere
conpl ai nts about job duties and general disagreenents with
supervisors are not "protected activities".

Finally, with regard to the issue of Conplainant's
entitlenent to one week's vacation pay prior to his departure
fromthe Conpany, there is a definite split of opinion between
the parties. Conplainant is aware that you have to be on the job
one year in order to get one week's paid vacation, but he states
he was going into his third year of enploynment by senority and
had never had a paid vacation

The settl enment agreement which the parties signed to
reinstate Conplainant in 1983 (Exhibit No. CAl) states inter alia
that: "Respondent shall pay Maynard back wages in the lunp sum
amount of Ten Thousand ($10, 000.00) Dol lars, |ess deductions,
required by law " Bl ock Coal Conpany's position on this issue,

t hrough M. Pel phrey, is that Conpl ai nant was paid two weeks
vacation as part of the $10,000 settlenment. Therefore he would
have to finish a full year's work after reinstatenent in order to
be entitled to anot her week of paid vacation. | note, however,
that the settlenment agreenment itself does not nmention vacation
pay. Nor does the Decision Approving Settlenment. The only
evidence in the record concerning this issue comes fromM.

Pel phrey, who with his counsel, personally negotiated the
settlenent with a M. Goons, the Departnent of Labor attorney
who was representing Conplainant at the tine. Since only

Pel phrey, his lawer, and Groons were privy to these settl enent
negotiations, if the situation was other than as M. Pel phrey has
testified, it was incunbent upon Conpl ai nant to produce that
testimony from Groons. Therefore, by a sinple preponderance of
the rel evant, probative and credible evidence | find that the
$10, 000 settlement paid the Conplainant up through the tinme of
his reinstatenment, including two weeks of paid vacation that he
had accunulated in the interimless $2,000 and sone odd doll ars
that he earned in other jobs during the tine period he was off
wor K.

By early 1984, Conpl ai nant was havi ng nedical problens with
his stomach and nerves and was subsequently gi ven Taganet and
Myl anta for his stomach, Sinequan to help himsleep at night,
whi ch was |ater changed to Amitriplyline, and Chl or promazi ne.
Conpl ai nant traces these nedical problenms to "harassnent and
di scrimnation” that he was going through on the job. Towards the
end of his enploynent with Bl ock Coal Conpany, he becane worried
about his safety and the safety of the men that worked with him
because he couldn't keep his mnd on his job. On June 14, 1984,
Conpl ainant filed the instant discrimnnation conplaint with MSHA
and quit his job with Bl ock Coal Conpany on the advice of his
personal physician, Dr. Param
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Dr. Robert P. Granacher, Jr. a Board certified psychiatrist,
exam ned M. Maynard for 5 1/2 hours on June 5, 1985 in
connection with a worker's conpensati on case in which Conpl ai nant
is the Plaintiff and concluded that he is suffering a spontaneous
maj or depression with paranoid features unrelated to working
conditions or occupational cause. The doctor realized that
Conpl ai nant feels very strongly that his medi cal problenms were
brought about by his work, nore specifically, his problens at
wor k, but he (the doctor) feels he is having ni sperceptions about
the etiology of his illness, is probably paranoid and may even be
del usi onal

As of the date of the hearing in August of 1985, Conpl ai nant
was hinmself still of the opinion that he could not return to work
at that tine, because of his enotional illness, and in fact,
doesn't know if he ever will be well enough to work again.

| SSUES

1. Wiet her Conpl ai nant has established that he was engaged
in activity protected by the Act.

2. If so, whether Conplainant suffered adverse action as a
result of the protected activity.

3. If so, to what relief is he entitled.
CONCLUSI ONS OF LAW

Conpl ai nant and Respondent are protected by and subject to
t he provisions of the Act, Conplainant as a mner, and Respondent
as the operator of a mne

In order to establish a prima facie case of discrimnation
under the Act, the mner has the burden of showing (1) that he
engaged in protected activity and (2) that he was subject to
adverse action which was notivated in any part by the protected
activity. Secretary/Pasula v. Consolidation Coal Co., 2 FMSHRC
2786 (1980), rev'd on other grounds sub nom Consolidation Coa
Co. v. Marshall, 663 F.2d 1211 (3rd G r.1981);

Secretary/ Robinette v. United Castle Coal Co., 3 FMSHRC 803
(1981); Secretary/Jenkins v. Hecl aADay M nes Corporation, 6
FMSHRC 1842 (1984). The mine operator may rebut the prima facie
case by showi ng that no protected activity occurred or that the
adverse action was not notivated in any part by the protected
activity.
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On the facts presented in this proceeding, | cannot concl ude that
there is any credible evidence to suggest or support any theory
that M. Maynard's departure from Bl ock Coal Conpany or his
difficulties while enployed there from Cctober 1983 until June
14, 1984 were in any way connected with any protected activity on
his part. There is no evidence of any protected work refusals or
retaliations for such activity nor is there any evidence that M.
Maynard made any safety conplaints to MSHA or to any state or
local mining authorities during this tinme period.

| do conclude, however, that when Conplainant filed the two
Conpl ai nts of Discrimnation which he has fil ed against D anond
P. and Bl ock Coal Conpanies, he was engaged in activity protected
under the Act. Further, | conclude that on those occasi ons during
the eight (8) nonth period of his reinstatenent w th Bl ock Coal
when Conpl ai nant reported accidents, incidents involving safety
and safety-related problens with the equi pment he was using to
managemnment personnel, he was engaged in activity protected under
the Act. Having found Conpl ai nant engaged in activity protected
by the Act, the critical issue in this case is whether M.
Maynard's term nation of his enploynent was in any way pronpted
by his engaging in protected activity under section 105(c) of the
Act, or whether it resulted fromhis inability to handle his job
because of enotional or nental illness. Wile there is sone
argunent by counsel as to the proper characterization of
Conpl ai nant' s June 14, 1984 departure, | find that Conplai nant
quit his job because of his enotional illness which is diagnosed
as a mmjor depression with paronoid features, not because of any
di scrimnatory action on the part of the m ne ownership or
managenent .

The only adverse action therefore that I find in this case
is the docking of Conplainant's pay for three (3) hours. The
cruci al question here then is whether the evidence establishes
that the adverse action was notivated in any part by the
protected activity. | conclude for the reasons stated earlier in
this deci sion under Discussion and Findings that it was not.

VWhet her the Respondent treated the Conpl ai nant unfairly by
assigning himto drive ol der equi prent vice newer and better
equi prent or maki ng hi mwork harder than other truck drivers; or
whet her it sufficiently considered his enptional problens are not
i ssues properly before ne in this case. My jurisdiction is
l[imted to considering whether the Respondent discrim nated
agai nst the Conplainant for activity protected under the Federa
M ne Safety and Health Act of 1977. | conclude that the evidence
before ne establishes that it did not.
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CONCLUSI ON AND ORDER

In view of the foregoing findings and concl usions, and after
careful consideration of all of the evidence and testinony
adduced in this case, | conclude and find that the Conpl ai nant
here has failed to establish a prima facie case of discrimnation
on the part of the Respondent. Accordingly, the Conplaint IS
DI SM SSED, and the Conplainant's clains for relief ARE DEN ED

Roy J. Maurer
Admi ni strative Law Judge

FOOTNOTE START HERE

1 The second shift was a ten hour shift fromsix (6) in the
evening until four (4) in the norning, with frequent overtine
until seven (7) in the norning.



