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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. HOPE 79-323-P
PETI TI ONER A.C. No. 46-05121-03008F
V. Wayne M ne

MONTEREY COAL COMPANY,
RESPONDENT

DEC!I SI ON APPROVI NG SETTLEMENT
Bef ore: Judge Fauver

The parties have noved for approval of a settlenent to
di smss this proceedi ng, upon the follow ng grounds:

1. On May 8, 1978, Section 107(a) inmm nent danger Wt hdrawal
Order No. 25842 was issued to Monterey at its Wayne M ne for
three alleged violations of the nandatory safety standards which
are the subject of the present civil penalty proceeding.

2. The violations were issued as a result of a fatal shaft
si nki ng acci dent which occurred at the mne on May 5, 1978.

3. At the tinme the accident occurred, the intake air shaft
at the Wayne M ne was being constructed by Frontier AKenper
Constructors ("FrontierAKenper"), an independent contractor
enpl oyed by Monterey for the purpose of conducting the shaft
si nki ng operati ons.

4. Wile the shaft sinking operations at the Wayne M ne were
under the direct supervision and control of FrontierAKenper, NMSHA
enforcenent policy on May 8, 1978, was to cite the mne
owner - operator for all violations which occurred on mne
property. Therefore, Wthdrawal Order No. 25842 was issued to
Mont erey instead of Frontier AKenper which was actual |y conducting
the operations which resulted in the three violations at issue.
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5. MSHA's enforcenent policy with regard to issuing citations or
orders to independent contractors was |ater revised and on July
26, 1985, Order No. 28542 was nodified to include FrontierAKenper
as the operator responsible for the three alleged violations.

6. On Decenber 13, 1985, the Secretary filed a civil penalty
proceedi ng with this Conmm ssion agai nst FrontierAKenper, Docket
No. VEVA 86A76, for the same three violations at issue in this
proceeding. It is nowthe intention of the Secretary to proceed
sol el y agai nst FrontierAKenper as the operator responsible for
the viol ations at issue.

7. Therefore, the followi ng settlement has been agreed to by
the parties:

a. The Secretary will nodify Order No. 28542 to delete
Monterey as the cited operator; and

b. The Secretary will and hereby does nove to dism ss
this civil penalty proceedi ng agai nst Monterey without
penal ty assessment.

I conclude that the settlenent should be approved.
ORDER

VWHEREFORE I T | S ORDERED t hat :

1. The notion for approval of settlenent is GRANTED

2. The hearing set for January 9, 1986, is CANCELLED

3. This proceeding is D SM SSED

W1 Iiam Fauver
Admi ni strative Law Judge



