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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 85-81-M
PETI TI ONER A.C. No. 47-0095- 05502
V. Mackvill e Quarry

LANDWEHR MATERI ALS, | NC.,
RESPONDENT

DECI SI ON

Appearances: Mguel J. Carnmpna, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, Chicago, Illinois, for
Petitioner; Thomas J. Landwehr, General Manager,
Landwehr Materials, Inc., Appleton, Wsconsin,
for Respondent.

Bef or e: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks a civil penalty for an alleged violation
of 30 C.F.R [I56.5A50(b). Pursuant to notice, the case was heard
in Geen Bay, Wsconsin on Decenber 10, 1985. Arnie Mattson, a
Federal mne inspector, testified on behalf of Petitioner. No
wi t nesses were called by Respondent. The parties waived their
right to file witten post-hearing briefs, but both nade
argunents on the record at the close of the hearing. | have
considered the entire record, and the contentions of the parties,
and nake the foll ow ng deci sion.

FI NDI NGS OF FACT

1. At all tinmes pertinent to this proceedi ng, Respondent was
t he owner and operator of a |linmestone quarry in Qutagam e County,
W sconsi n, known as the Mackville Quarry and MI1.

2. The subject mne is open about 9 nonths of the year, and
wor ks about 38,000 to 40,000 production hours annually. About 20
enpl oyees work at the m ne.
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3. Inspections of the subject Quarry's noise |levels were
conducted by MSHA in May, 1979 and March, 1984. In My, 1979
citations were issued because two mners were exposed to
excessi ve noi se and were not wearing approved hearing protection
The citations were term nated when Respondent required the mners
to wear hearing protection. In March, 1984, a noise sanpling
survey was conducted. It showed that certain enployees were
exposed to noise in excess of the prescribed limts. Ctations
were not issued, because the enpl oyees were wearing approved
hearing protection

4. Between Cctober 17, 1982 and Cctober 16, 1984, Respondent
had a history of one paid violation of a nandatory health or
safety standard

5. Respondent has al ways cooperated with the MSHA i nspectors
in their inspections of its facilities.

6. On Cctober 16 and 17, 1984, Federal M ne Inspector Arnie
Matt son conducted a health and safety inspection of Respondent's
m ne. The inspection included a sound | evel exam nation of the
envi ronnent of a shovel operator. The inspector determ ned that
t he shovel operator was exposed to 96 dBA for an 8 hour day. The
operator was wearing personal hearing protection. A citation was
i ssued because the I nspector deternined that feasible engineering
controls were not being utilized.

7. Follow ng a discussion between Respondent and the
I nspector, the MSHA Techni cal Support Unit in Denver, Col orado
performed a noise control exam nation in April and May, 1985. The
citation term nation date was extended because of this
exam nati on.

8. Avinyl barrier curtain was installed between the shovel
operator and the engi ne conpartnment of the shovel. Tests
performed by MSHA's Industrial Hygienist showed that the noise
| evel was reduced in the shovel operator's environnment by al nost
4 dBA (from an average of 101 dBA to an average of 98 dBA). This
was a reduction in ternms of the percentage of the perm ssible
noi se |l evels of approximately 33 percent (101 dBA is 459 percent
of the allowable level; 98 dBA is 303 percent). The reduction
t hough significant, did not reduce the noise to perm ssible
| evel s (90 dBA), so personal protection equi pment was stil
deenmed necessary.

9. The report fromthe Denver technical center indicated
that the ear muffs worn by the shovel operator did not afford
adequate protection because of a loose fit. This report was
i ssued after the citation was term nated
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10. The citation was term nated on May 1, 1985 after the
installation of a | eaded vinyl curtain between the shovel
operator and the engi ne. The shovel operator was still required
to wear hearing protection.

REGULATORY PROVI SI ONS
30 C.F.R [56.5A50 provides in part as follows:

56. 5A50 Mandatory. (a) No enpl oyee shall be pernitted
an exposure to noise in excess of that specified in the
tabl e bel ow. Noise |evel neasurenents shall be made
using a sound level neter neeting specifications for
type 2 meters contained in American National Standards
Institute (ANSI) Standard S1.4A1971, "General Purpose
Sound Level Meters,' approved April 27, 1971, which is
hereby incorporated by reference and made a part

hereof, or by a dosineter with simlar accuracy. This
publication may be obtained fromthe American Nationa
Standards Institute, Inc., 1430 Broadway, New York, New
York 10018, or may be examined in any Metal and
Nonmetal M ne Safety and Health District or Subdistrict
Ofice of the Mne Safety and Health Adm nistration

PERM SSI BLE NO SE EXPOSURES

Duration per day, hours of exposure Sound | evel
dBA, sl ow
response

B 90

B 92

Ao 95

K 97

2 100

1- 1/ 2.0 102

Lo 105

1 2. 110

1/4 or less...... ... ... 115

* * *

(b) When enpl oyees' exposure exceeds that listed in the
above table, feasible admnistrative or engi neering
controls shall be utilized. If such controls fail to
reduce
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exposure to within perm ssible | evels, personal protection
equi prent shall be provided and used to reduce sound levels to
within the levels of the table.

| SSUES

1. Wiether the evidence showed that Respondent failed to
utilize feasible engineering controls where an enpl oyee's
exposure to noi se exceeded perm ssible limts?

2. If so, what is the appropriate penalty for the violation?
CONCLUSI ONS OF LAW

1. Respondent is subject to the provisions of the Federa
M ne Safety and Health Act of 1977 (the Act) in the operation of
the subject mne. | have jurisdiction over the parties and the
subj ect matter of this proceeding.

2. Section 110(a) of the Act provides that if a violation
occurs of a mandatory health or safety standard, a civil penalty
shal | be assessed for the violation

3. On Cctober 17, 1984, a shovel operator at the subject
m ne was exposed to noise 2.28 tines the pernmisible level; the
exposure was equivalent to 96 dBA for 8 hours per day.

4. There were feasible engineering controls available to
reduce the exposure, nanely the installation of a vinyl curtain
bet ween t he shovel operator and the shovel notor.

5. Respondent was in violation of 30 C.F.R [56.5A50(b) on
Cct ober 17, 1984 because of its failure to utilize engineering
controls to reduce the exposure of its shovel operator to
excessi ve noi se

6. Respondent is a relatively small operator and operates
only 9 nonths of the year.

7. The violation was noderately serious: the exposure was
2.28 tinmes the permssible level; the shovel operator was wearing
i nadequat e personal protection. Therefore, a hearing | oss was
likely to result fromcontinued exposure to the excessive noise.

8. Because MSHA had exami ned the noise level in the facility
previously, and had never required engi neering
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controls to reduce the noise |evels, Respondent's negligence nust
be deened mi ni nmal

9. There is no evidence that the inposition of a penalty
wi Il have any effect on Respondent's ability to continue in
busi ness.

10. Respondent abated the violation pronptly and nade a good
faith effort to conply with MSHA' s requirenents

11. Considering the noderately serious nature of the
violation, an appropriate penalty would be $90. G vi ng Respondent
credit for the m nimal negligence, its cooperative attitude, and
pronpt abatenent, | conclude that an appropriate penalty for the
violation is $70.

CORDER

Based on the above findings of fact and concl usions of | aw,
I T 1S ORDERED

1. Gtation 2373982 issued Cctober 17, 1984 is AFFI RVED
2. Respondent shall within 30 days of the date of this

deci sion pay the sumof $70 as a civil penalty for the violation
found herein.

Janes A. Broderick
Admi ni strative Law Judge



