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The above-captioned notice of contest is before ne pursuant to
order of the Conmi ssion dated Novenber 13, 1985. See also the letter
of the Conm ssion's Acting CGeneral Counsel dated January 7, 1986.
The rel ated penalty case is before ne pursuant to Order of Assignment
dat ed Novenber 14, 1985.

In a tel ephone conference call with the undersigned Adm nistrative
Law Judge counsel agreed that (1) the contest and penalty cases be consol -
i dated for decision; (2) the cases be decided on the basis of the present
record wi thout any further hearing and (3) filing of post-hearing briefs be
wai ved. ( FOOTNOTE 1)

Accordingly, the contest and penalty cases are hereby consolidated and
deci ded on the present record.

The subject citation dated June 5, 1985 and issued under section 104(a)
for a violation of 30 C F.R [75.200, reads as follows:

During an investigation of a 103(g)(1) conplaint it has
been determined that Bill Palnmer, while operating the
No. 14 continuous mning machine in the 6494 crosscut
No. 3 to 2 entry inthe 9 left 2 east section on the
first shift 5A30A85 traveled at least 6 feet 5 inches

i nby permanent roof supports (roof bolts) and tenporary
roof supports had not been installed. Information to
substantiate this violation was obtai ned by inspecting
the 6494 crosscut and conferring with nanagenent and

m ne enpl oyees. The Section Foreman was Stanley Sikora.

The notice of term nation dated June 11, 1985 provi des:
Safety neetings were held and the roof control plan and
t he hazards of goi ng beyond roof supports were
explained to all the working mners.

Subsequently on June 24, 1985, a nodification was issued changing the
104(a) citation to a 104(d)(1) citation. This nodification states as foll ows:

No. 2330657 issued on 6A5A85 is being nodified to show
this action was a



104(d) (1) type citation instead of a 104(a). Bill Pal mer,

conti nuous m ner operator under the supervision of Stanley

Si kora, Section Foreman, was mning coal 6 feet 3 inches inby
per manent roof supports in an area of unsupported roof. This
vi ol ati on occurred May 30, 1985, in the 9 left 2 east section
This is an unwarrantable failure. This citation was term nated
6A11A85.

The operator does not contest the fact of violation (Tr. 6A7). Nor has
it argued that the violation was not serious. Its challenge is first, to the
ci rcunst ances and procedures under which the (d) citation was issued and second,
to the existence of unwarrantable failure (Tr. 7A8, 37).

The first issue is the validity of the citation in light of the require-
ments of section 104(d) that the inspector issue the citation on an "inspec-
tion" and nmake a "finding" of unwarrantable failure.

Three adm ni strative | aw judges of this Conm ssion now have consi dered
t he nmeani ng and effect of section 104(d) in cases like this. In an Oder
Granting In Part For Summary Decision, Specifying Further Proceedi ngs, And
Ganting Mdtion To Consolidate in Wstnoreland Coal Co., (WEVA 82A340AR et
al.) (May 4, 1983), Judge Steffey explained section 104(d) in light of the
| egislative history as foll ows:

WCC correctly argues that an order issued under section
104(d) shoul d be based on an inspection as opposed to
an investigation. As hereinbefore indicated, the
Secretary argues that Congress has not defined either
termto indicate that Congress recognized that there is
a difference between an "inspection” as opposed to an
"investigation." If one wants to exam ne the

| egi sl ative history which preceded the enactnent of the
unwar r ant abl e-failure provisions of the 1977 Act, one
must exami ne the |egislative history which preceded the
enact ment of section 104(c) of the 1969 Act. The reason
for the aforesaid assertion is that Congress nade no
changes in the wordi ng of section 104(c) of the 1969
Act when it carried those provisions over to the 1977
Act as section 104(d).

The history of the 1969 Act shows that there was a
difference in the | anguage of the unwarrantable-failure
provi sions of S.2917 as opposed to H. R 13950.
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VWhereas S.2917, when reported in the Senate, contained an

unwar r ant abl e-failure section 302(c) which read al nost word for
word as does the present section 104(d), H R 13950 contai ned an
unwar r ant abl e-failure section 104(c) which provided that if an
unwar rant abl e-failure notice of violation had been issued under
section 104(c)(1), a reinspection of the m ne should be nade
within 90 days to determ ne whether another unwarrantable-failure
violation existed. H R 13950 al so contained a definition section
3(1) which defined an "inspection"” to nean "* * * the period
begi nni ng when an authorized representative of the Secretary
first enters a coal mne and endi ng when he | eaves the coal m ne
during or after the coal -producing shift in which he entered.”

Conference Report No. 91A761, 91st Cong., 1st Sess.,
stated with respect to the definition in section 3(1)
of H R 13950 (page 63):

* * * The definition of "inspection"” as contained in

t he House anendnment is no | onger necessary, since the
conf erence agreenent adopts the |anguage of the Senate
bill in section 104(c) of the Act which provides for
findings of an unwarrantable failure at any tinme during
the sane inspection or during any subsequent inspection
wi t hout regard to when the particul ar i nspection begins
or ends.* * *

Section 104(c)(1) of H R 13950 provided for the
findings of unwarrantable failure to be nade in a

noti ce of violation which would be issued under section
104(b). Section 104(c)(1l)'s requirenment of a

rei nspection within 90 days to deternmine if an
unwarrant abl e-failure violation still existed expl ai ned
that the reinspection required within 90 days by
section 104(c)(1) was in addition to the special

i nspection required under section 104(b) to determ ne
whet her a violation cited under section 104(b) had been
abated. Section 104(c)(1), as finally enacted,
elimnated the confusion about interm xing

rei nspections wth



speci al inspections by sinply providing that an

unwar r ant abl e-failure order would be issued under section
104(c) (1) any time that an inspector, during a subsequent
i nspection, found anot her unwarrantabl e-failure violation
(Conference Report 91A761, pp. 67A68).

The | egislative history di scussed above shows t hat
Congress thought of an inspection as being the period

of time an inspector would spend to inspect a mne on a
si ngl e day because the inspection was to begin when the

i nspector entered the mne and end when he left. It

woul d be contrary to comon sense to argue that the

i nspector might take a | arge supply of food with himso
as to spend nore than a single day in a coal mne at

one time. On the other hand, Congress is very
experienced in making investigations to determ ne

whet her certain types of |egislation should be enact ed.
Congress is well aware that an investigation, as

opposed to an inspection, is likely to take weeks or

nmont hs to conplete. Therefore, | cannot accept the
Secretary's argunent that Congress did not intend to

di stingui sh between an "inspection" and an
"investigation"” when it used those two ternms in section
104(a) and section 107(a) of the 1977 Act.

It should be noted, for exanple, that the counterpart
of section 104(a) in the 1977 Act was section 104(b) in
the 1969 Act. Section 104(b) in the 1969 Act provided
for notices of violation to be issued "upon any

i nspection,” but section 104(a) in the 1977 Act
provides for citations to be issued "upon inspection or
i nvestigation." Likew se, the counterpart of

i mm nent - danger section 107(a) in the 1977 Act was
section 104(a) in the 1969 Act. In the 1969 Act an

i mm nent - danger order was to be witten "upon any

i nspection,"” but when Congress placed the

i mm nent - danger provision of the 1977 Act in section
107(a), it provided for imm nent-danger orders to be

i ssued "upon any inspection or investigation.”™ On the
ot her hand,



when the unwarrantabl e-failure provision of section 104(c)

of the 1969 Act was placed in the 1977 Act as section 104(d),
Congress did not change the requirenent that unwarrantabl e-
failure orders were to be issued "upon any inspection.™

The | egi sl ative history expl ai ns why Congress changed
section 104(a) in the 1977 Act to allow a citation to
be i ssued "upon inspection or investigation.”
Conference Report No. 95A461, 95th Cong., 1st Sess.,
47A48, states that the Senate bill permitted a citation
or order to be issued based upon the inspector's belief
that a violation had occurred, whereas the House
anendnment required that the notice or order be based on
the inspector's finding that there was a violation
Additionally, as both the Secretary and WCC have not ed,
Senate Report No. 95A181, 95th Cong., 1st Sess., 30,
expl ains that an inspector may issue a citation when he
bel i eves a violation has occurred and the report states
that there may be tinmes when * * * a citation will be
del ayed because of the conplexity of issues raised by
the violations, because of a protracted acci dent

i nvestigation, or for other legitimte reasons. For
this reason, [section 104(a) ] provides that the

i ssuance of a citation with reasonable pronptness is
not a jurisdictional prerequisite to any enforcenent
action. * * *

The | egislative history and the plain | anguage of
section 107(a) in the 1977 Act explain why that section
was changed so as to insert the provision that an

i mm nent - danger order could be issued upon an
"investigation"” as well as upon an "inspection."
Section 107(a) states that "* * * [t]he issuance of

an order under this subsection shall not preclude the
i ssuance of a citation under section 104 or the
proposi ng of a penalty under section 110." Both Senate
Report No. 95A181, 37, and Conference Report No.
95A461, 55, refer to the preceding quoted sentence to
show that a citation
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of a violation may be issued as part of an imm nent-danger
order. Since section 104(a) had been nodified to provide for

a citation to be issued upon an inspector's "belief" that a

vi ol ati on had occurred, it was necessary to nodify section
107(a) to provide that an inmm nent-danger order could be

i ssued upon an inspection or an investigation so as to nmake
the issuance of a citation as part of an imm nent-danger order
conformwith the inspector's authority to i ssue such citations
under section 104(a).

Despite the | anguage changes between the 1969 and 1977
Acts with respect to the issuance of citations and

i mm nent - danger orders, Congress did not change a
single word when it transferred the

unwar r ant abl e-fail ure provisions of section 104(c) of
the 1969 Act to the 1977 Act as section 104(d).
Conference Report No. 95A461, 48, specifically states
"[t] he conference substitute conforns to the House
anendnment, thus retaining the identical |anguage of
existing |l aw. "

My review of the legislative history convinces ne that
Congress did not intend for the unwarrantabl e-failure
provi sions of section 104(d) to be based upon | engthy

i nvestigations. Congress did not provide that an

i nspector may issue an unwarrantable-failure citation
or order upon a "belief" that a violation occurred.

Wt hout exception, every provision of section 104(d)
specifically requires that findings be made by the

i nspector to support the issuance of the first citation
and all subsequent orders. The inspector nust first,
"uponany inspection” find that a violation has
occurred. Then he nust find that the violation could
significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health
hazard. He nust then find that such violation is caused
by an unwarrantable failure of such operator to conmply
wi th such mandatory health or safety standard. He
thereafter nust place those findings in the citation to
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be given to the operator. If during that sanme inspection
or any subsequent inspection, he finds another violation
of any mandatory health or safety standard and finds such
violation to be al so caused by an unwarrantable failure of
such operator to so conply, he shall forthwith issue an order
requiring the operator to cause all persons in the area
af fected by such violation to be w thdrawn and be prohibited
fromentering such area until the inspector determ nes that
such violation has been abat ed.

After a withdrawal order has been issued under
subsection 104(d) (1), a further wi thdrawal order is
required to be issued pronptly under subsection
104(d)(2) if an inspector finds upon any subsequent

i nspection that an additional unwarrantable-failure
violation exists until such tinme as an inspection of
such mne di scloses no unwarrantable-failure

viol ations. Follow ng an inspection of such mne which
di scl oses no unwarrantabl e-failure violations, the
operator is liberated fromthe unwarrantable-failure
chain. Conference Report No. 95A181, 34, states that
"[b]oth sections [104(d)(1) ] and [104(e) ] require an
i nspection of the mine inits entirety in order to
break the sequence of the issuance of orders.™

[ Enphasi s supplied.]

Most recently, in Emery M ning Corporation, 7 FMSHRC 1908
(1985) Judge Lasher agreed with and fol |l owed Judge Steffey
stating in pertinent part:

The first nmention of the words "inspection and
"investigation" is at the heading of Section 103 of the
Act. That headi ng reads "Il nspections, |nvestigations,
and Recor dkeepi ng. "

Section 103(a) of the Act provides: "Authorized

representatives of the Secretary ... shall nake
frequent inspections and investigations in ..
m nes each year for the purpose of ... (4)

determ ni ng whet her there is conpliance with the
mandatory health or safety standards ..."



Section 103(b) of the Act, speaking only of an "investigation,"
provi des: "For the purpose of making any investigation of any
accident or other occurrence relating to health or safety in a
... mne, the Secretary may, after notice, hold public
hearings, et cetera.” (FOOTNOTE 7)

Section 103(g)(2) of the Act, relating only to
"inspection," provides that prior to or during "any
i nspection of a ... mne, any representative of
mners ... may notify the Secretary ... of any
violation of this Act, et cetera." (FOOINOTE 8)

O consi derabl e significance, the nost used enforcenent
tool, section 104(a), nentions both inspections and
i nvestigations. It provides that "if, upon inspection

or investigation, the Secretary ... believes that
an operator of a ... mne ... has violated this
Act, or any ... standard, ... he shall, wth

reasonabl e pronptness, issue a citation to the
operator % (4)27 The requirenent for the issuance of a
citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any
provision of this Act."
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Section 104(d)(1), in contrast to section 104(a), relates

only to "inspections,"” providing that "if, upon any inspection
of a ... mne, an authorized representative of the Secretary
finds that there has been 9 [footnote omitted] a violation of any
mandatory health or safety standard, and if he also finds that,
while the conditions created by such violation do not cause

i mm nent danger, such violation is of such nature as can
significantly and substantially contribute to the cause and
effect of a ... hazard, and if he finds such violation to be
caused by an unwarrantable failure ... he shall include such
findings in any citation given to the operator under this Act."

The second sentence of section 104(d)(1) provides for
the withdrawal order in the enforcenment chain or schene
contenpl ated by Congress in this so-called
"unwarrantable failure"” formula. Significantly, it
provides that "If, during the sanme inspection or any
subsequent inspection of such nmne within 90 days after
the issuance of such citation, an authorized
representative of the Secretary finds another violation
and finds such violation to be al so caused by

an unwarrantable failure ..., he shall forthwith
i ssue an order requiring the operator to cause al
persons ... to be withdrawn from... such

area%(4) 27"

If the position of the Secretary in this case were
adopted, that is, if withdrawal orders could be issued
on the basis of an investigation of past occurrences,
the effect would be to increase the 90Aday peri od
provided for in the second section of section 104(d) (1)
and by the anount of time which passed between the
occurrence of the violative condition described in the
order and the issuance of the order.10 [footnote

om tted]

Section 104(d)(2) of the Act permits the issuance of a
wi t hdrawal order by the Secretary if his authorized
representative "finds upon any subsequent inspection”
the existence of violations simlar to those that
resulted in the issuance of the section 104(d) (1)
order.



Sunmming up, it is clear that nowhere in section 104(d)

is the i ssuance of any enforcenent docunentation sanctioned

on the basis of an investigation. Al though Congress did not
define the terns "inspection"” or "investigation" specifically

in the Act, there is no question but that Congress in using
those ternms in specific ways in prior sections of the Act,

and by not using the term"investigation” in section 104(d)

(1) and (2) 11 [footnote onmitted] did so with sonme preneditation

* * * * * * * * *

Finally, it is noted that section 107(a) of the Act
permts the Secretary's representative to i ssue a

wi t hdrawal order where inm nent danger is found to

exi st either upon an inspection or investigation

Perusal of these various portions of the Mne Act,
commenci ng at the point where the subject words are

first used on through to the end of their use,

i ndi cates that such terns were used with care and
judiciously and with an understandi ng of the genera
connotations contained in their definitions.(FOOTNOTE 12)

* * * * * * * * *
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I conclude that the Act does not permt a section 104(d)(2)
order to be based on an investigation, as here, but rather
the order nmust be based on and it nmust have been a product
of an inspection of the site. Section 104(d)(2) provides
that an order may be issued only if, upon an inspection of
the mne, the Secretary finds a violation of a safety or
heal th standard. Where an inspector does not inspect the
site but only learns of the alleged violation fromthe
statements of miners a section 104(d)(2) order may not be
i ssued.

The foregoi ng deci sion was not appeal ed.

Agai n, nost recently in Southwestern Portland Cenent
Conpany, 7 FMBHRC AAAA (Novenber 25, 1985) Judge Morris al so issued an Order
enpl oyi ng the sane rational e and reaching the sane result as Judge Steffey.
Judge Morris concluded his discussion on this issue as foll ows:

* * * * * *

| agree with Judge Steffey and | conclude that the Act
does not pernit a



section 104(d) order to be based on an investigation. But rather

the order nust be based on and it nust have been a product of an

i nspection of the site. Section 104(d) provides that an order may
be issued only if, upon an inspection of the mne, the Secretary

finds a violation of a safety or health standard. \Were an

i nspector does not inspect the site but only | earns of the

all eged violation fromthe statements of miners a section 104(d)

order may not be issued.

As previously noted, when it intended to permt NMSHA
enforcenent actions to proceed on the basis of an

i nspection or an investigation, Congress so provided.
The section 104(d) requirenment of an inspection cannot
be di sm ssed as nere senantic inadvertence on the part
of Congress.

Section 104(d) sets forth the sanctions that may be

i nposed agai nst an operator under the specific

condi tions discussed in that section. It follows that
the inspector authorized on a mner's conplaint by
section 103(g) (1) cannot reduce the safeguards Congress
i ntended to provide in section 104(d). The Secretary's
reliance on section 103(g)(1) is, accordingly,

rej ected.

There is little that can or needs to be added to Judge
Steffey's decision which thoroughly addresses the question of
what section 104(d) nmeans and how it should be interpreted in a
case such as this. This decision is persuasive and the instant
matter falls squarely within it. The recent decisions of Judges
Lasher and Morris also follow Judge Steffey's rationale and
result. In this case there is no dispute that when the inspector
went to the mne he was | ooking into the circunstances of a past
event. The cited violative event of the continuous m ner operator
goi ng beyond supported roof occurred and ended several days
before the inspector visited the m ne. The unsupported roof was
bolted later on the sane day the violation occurred which was
| ong before the inspector arrived. Because the inspector here was
engaged in the investigation of a past happening rather than an
i nspection of an existing situation he could not issue a (d)
citation. Since the inspector could not issue a (d) citation, the
sub-district manager could not do so either. The power to nodify
exerci sed by the sub-district manager pursuant to section 104(h)
does not nean that he, a step further renmoved fromthe
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actual situation, could do what the statute forbids the

i nvestigating inspector fromdoing in the first instance. And
section 103(g) cannot change the conditions so clearly required
by section 104(d) for issuance of an unwarrantable citation

I have not overl ooked Judge Koutras' deci sion hol ding that
wal k- around pay was due when a mner representative acconpani ed
an inspector on a roof control technical "investigation"

Mont erey Coal Company, 5 FMSHRC 1223 (1983). As the decision
makes clear, the term"investigation"” in that case was the result
of MSHA conmputer code |abels rather than the statute itself and
t he Judge expressed difficulty in understanding any rea

di stinction between a spot inspection and activity to deterni ne
whet her an operator was conplying with its roof control plan
That there was no real distinction in that case is apparent
because the inspector there was | ooking into and observing
on-goi ng and present events unlike this case which involved only
| ooki ng back into a specific past happening. Even nore

i nportantly, as Judge Koutras expl ai ned, the wal k-around pay
provision is governed by its unique |egislative history and by
judicial decisions which interpret it in light of that history.
Section 104(d) which has its own terns and | egislative history
nmust be governed by them Accordingly, Mnterey is

di stingui shable fromthis case

In Iight of the foregoing, | hold that the (d) citation
cannot stand and nust be nodified to an (a) citation

Mention nust also be nmade of the manner in which the
sub-district manager proceeded. He ordered a supervisory
i nspector to order the issuing inspector to change the (a)
citation to a (d) citation (Tr. 351A352). And he testified that
his decision to nodify the citati on was based upon prior safety
nmeetings he had held with the operator and upon certain NMSHA
pol i cy nenoranda regarding the issuance of 104(d) citations and
orders for roof control violations (&A5, GxA6, GxA7, Tr.
358A368). Finally, he never spoke to the issuing inspector and he
did not know or care what was done by the section foreman who was
in charge when the violation occurred (Tr. 351A352, 399). The
sub-district manager, is of course, a duly authorized
representative of the Secretary with power under section 104(h)
to nodify citations. But he cannot exercise this power based
sol el y upon bl anket administrative fiat which indiscrimnately
decrees that all section foreman nust have known or shoul d have
known of this type of violation regardl ess of what actually
occurred in the particular case. | do not read the MSHA nenoranda
as requiring such an approach (GxA5, GXA6, GXA7). In any event,
t he sub-district manager followed such a policy here and his
action nust be di sapproved of because the result reached by a
duly authorized representative, whatever his adm nistrative
| evel , nust be based upon the facts of the case involved. There
is a dispute between the sub-district manager and the operator's
m ne manager over what was di scussed at their neetings, but this
makes no difference because unwarrantable failure can in no w se
be based on these neetings and general policies wthout reference
to the
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circunstances of the violation itself (Tr. 358, 376A377, 920,
933, 1077). Neverthel ess, because a full and conpl ete de novo
heari ng was held before an adm nistrative | aw judge of this
Conmi ssi on, the basis upon which the sub-district manager acted
woul d not in and of itself provide grounds for nodifying the (d)
citation in this case unless the evidence on the nerits showed no
unwarrantabl e failure which it does not. See the discussion of
negligence, infra. If an operator w shes to successfully
chal | enge an intermedi ate adnministrative action such as the
sub-district manager's, it would be better advised to make the
attenpt where it can prevail on the nmerits. | set forth ny views
on the propriety and effect of the sub-district manager's action
so that if an appeal is taken and the Conm ssion disagrees with
nmy determ nation regarding the "inspection"” requirenent of
section 104(d), further remands will be unnecessary.

There remains for consideration the penalty case. As set
forth above, the operator admts the violation and has not
contested that the violation was serious. | take official notice
that roof falls remain a major source of serious accidents in the
m nes.

Next, negligence nmust be determined. In this connection an
exposition of the facts is appropriate. Near the end of the hoot
ow shift on the norning of May 30, 1985, the section foreman
M. Sikora, assigned the continuous mner operator, WIIliam
Pal mer, the task of cutting coal in the crosscut going fromthe
No. 3 entry towards the No. 2 entry (Tr. 615A618). This was the
second cut into the crosscut. The first cut previously had been
taken by soneone else (Tr. 437, 440). According to the engineer's
map and the witnesses, the first cut was very much off sight and
on an angle (Tr. 189, 197, 269, 297A298, 324, 878A879) ((Op.

Exhi bit 4). But Sikora did not notice this and he said he did not
check because it was the end of the shift and he was in a hurry
to go home (Tr. 659A660, 718). Palnmer also did not |look to see if
the first cut was straight or on an angle (Tr. 451). The crosscut
could not have been hol ed through under supported roof with just
one cut and this was especially true because of the angled first
cut (Tr. 670, 719, 451). However, Palmer did hole through to the
No. 2 entry on one cut, but to do so he went at |east severa

feet beyond supported roof in violation of the roof control plan
(Tr. 867, 858, 954). Not only did Pal mer go beyond supported roof
to cut through but he pushed the coal into a pile to the further
side of the No. 2 entry (Tr. 447, 677). As shown by the

engi neer's map, pushing the coal required Palnmer to go far beyond
where he shoul d have stopped (Tr. 858, 995) (Op. Exhibit 4).

Si kora stated that at the tine Pal mer was inproperly cutting

t hrough the crosscut, he (Sikora) was doing his pre-shift

exam nation for the next shift (Tr. 617A618). He stated that when
he returned, Pal mer was cl eaning up and he (Sikora) did not
notice
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the wi de and deep cut because a danger sign had been hung (Tr.
623, 626, 655). Therefore, he did not go into the crosscut (Tr.
620A627). However, testinony of others denonstrates that the

i nproperly deep and wi de cut was visibly obvious as was the pile
of coal (Tr. 177, 869). Sikora said it was "funny" he did not
notice the inproper cut but again gave the excuse he was in a
hurry to go honme (Tr. 687). The on-com ng day shift was a

mai nt enance shift and the roof was bolted on the afternoon shift
of May 30 (Tr. 105A106).

The foregoing facts denonstrate an egregious | ack of
reasonabl e and due care by the section foreman. Wen Sikora told
Pal mer to cut coal in this crosscut, the cut previously taken was
way off sight. Yet Sikora gave Pal ner no instructions about how
to proceed and did not supervise him (Tr. 617A618). |ndeed, by
his own admi ssion Sikora did not even recogni ze the existing cut
was wi de because it was the end of the shift and he was in a
hurry to go home (Tr. 659A660, 718). Yet it was Sikora hinself
who set the sight lines for the crosscut and as he admitted, it
was his responsibility to see Palmer did not make wide cuts (Tr.
638A639, 661). Moreover, Sikora acknow edged he had heard Pal ner
cut alittle wide (Tr. 632). In addition, the union safety
conmm tteeman testified Palnmer was a fast worker who did not
bother to clean up and who had a tendency to go to the limt to
get as much coal as he could (Tr. 306, 334A335, 341). Palner's
own testinony denonstrates his unreliability both as a continuous
m ner operator and as a witness. Thus, Palnmer admitted he did not
pay much attention to excessively w de or deep cuts (Tr.
427A428). His attenpt to excuse his w de cuts because of a
m ssing |lug was contradicted by every other w tness who addressed
the issue (Tr. 422A424, 455, 632A633, 740, 950). So too, his
general justification of his conduct on the grounds the conpany
encour aged such actions is undercut by his acknow edgrment t hat
managenent did not tell himto take wi de or deep cuts (Tr. 461
484, 486A487). Finally, Palnmer described hinself as one of the
fastest workers there is (Tr. 428). The picture is, therefore,
clear. Palmer was a fast and carel ess worker who gave little, if
any, thought to safety and whose excuses are unsupported by
anyone else and are lost in a nmaze of self-contradictions.

It was to such an individual that Sikora assigned the task
of cutting coal in the crosscut near the end of the shift. But
Si kora turned his back on the time elenent and on the off sight
nature of the pre-existing first cut, both of which increased the
pressure on the continuous mner operator to conplete the
crosscut on that shift in one cut. Wen the circunstances under
whi ch this task was assigned are conmbined with the nature of the
i ndi vidual to whomthe job was given, what happened was all but
inevitable, i.e. the taking of all coal on one cut and the
conti nuous mne operator in violation by going far beyond
supported roof. The union safety conmitteenman testified the
circunstances made it "tenpting"” to take all the coal on one cut
(Tr. 329). To an individual like Palner it would be virtually
irresistible to get the extra 10 tons in the one cut (Tr. 720).
Si kora nust have realized this. He knew Pal ner and he knew the
condi ti ons under
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whi ch he was assigning himthis task. Sikora's conduct is far
wor se than nere | ack of supervision. It was he who created the
ci rcunst ances under which the violation was all but bound to
happen. And it was he whose first priority was not safety but
getting home as fast as he could at the end of the shift. The
operator put Sikora in his position of supervisory and manageri al
responsibility. His carel ess, reckless and wilful behavior is
attributable to the operator which nust bear the consequences.
Sout hern Chi o Coal Conpany, 4 FMSHRC 1459 (1982). | conclude the
operator is guilty of gross negligence. ( FOOTNOTE 2)

Clearly too, Palnmer was extrenely negligent and since his
work habits were well known, his conduct was foreseeabl e and
therefore also attributable to the operator, A H Snmith, 5 FMSHRC
13 (1983). However, for purposes of determ ning assessnent of the
anmount of the penalty in |ight of negligence, consideration of
Si kora's behavior is sufficient.

The operator's size is large (Tr. 972, 980). In absence of
evidence to the contrary I find inposition of a penalty will not
affect its ability to continue in business. The parties agreed
that since October 1982 there were two violations at this mne
for going under unsupported roof (Tr. 380). Cverall, the operator
had a worse than average history of violations but it was
i nproving by the tinme of the hearing, and the operator was now
showing a positive attitude toward safety (Tr. 384A387). | accept
t he evidence regarding prior history, but as appears herein
evi dence of inprovenent is after-the-fact insofar as this case is
concerned. Finally, in absence of any evidence to the contrary |
find there was good faith abatenent.

In Iight of the foregoing considerations and in accordance
with the statutory criteria in section 110(i) a penalty of $5, 000
i s assessed.
ORDER

It is Odered that the subject 104(d) citation is Mdified
to a 104(a) citation
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It is further Odered that a penalty of $5,000 is assessed which
the operator is ORDERED TO PAY within 30 days fromthe date of
t hi s deci sion.

Paul Merlin
Chi ef Administrative Law Judge

FOOTNOTES START HERE

1 Operator's counsel filed a Notification of Subsequent
Aut hority which the Solicitor has noved to strike. The operator
has opposed the Solicitor's notion. The matter is noot because
read the decisions in question before the operator’'s notification
was received. Since the positions of the parties have been fully
presented, further briefing is unnecessary.

7 1 note here that this is one of the nore significant
provisions of the Act in determning the validity of the order in
guestion since it authorizes the Secretary to nake an
"investigation" of an accident or "other occurrence relating to
health or safety.” It is clear here, as well as in other
provi sions of the Act, that Congress saw an investigation as
sonmet hing different froman inspection. One can readily see the
di fference between the investigation of some past happening or
occurrence or accident and the inspection of some physical plant
or property.

8 Section 103(g) (1) provides a procedure for the
representative of miners to obtain "an i mmedi ate i nspection” by
giving notice to the Secretary of the occurrence of a violation
or inm nent danger.

12 Reference is nade to Webster's Third New I nternationa
Dictionary, G & C. Merriam Conpany, 1976, which defines
"inspect” in the followi ng manner: "1: to view closely and
critically (as in order to ascertain quality or state, detect
errors, or otherw se appraise): examne with care: scrutinize
(let us inspect your notives) (inspected the herd for ticks) 2:
to view and exam ne officially (as troops or arns)." The word
"inspection,” in the same dictionary, contains various
definitions, which include references to "physical" exam nations
of various things, including persons, prenises, or installations.
The word "investigate" is defined as follows: "to observe or
study closely: inquire into systematically: exam ne, scrutinize
(the whole brilliance of this novel lies in the fullness with
which it investigates a past) (a commission to investigate costs
of industrial production ...)."

One concludes fromreading these definitions that an
investigation is nore applicable to the study or scrutiny of some
past event or intellectual subject, whereas an inspection relates
nore generally to | ooking at sone physical thing. This conmon

di stinction between these phrases is consistent with the
congressi onal usage of the term"investigate," for exanple, in



section 103(b) of the Act and for the use of both terns in
section 104(a) of the Act.

2 1 have not overl ooked testinony regarding the operator's
general |y cooperative and positive attitude. But that evidence
cannot overconme what occurred in this case.



