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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 85-181
PETI TI ONER A.C. No. 15-13881-03568
V. Pyro No. 9 Sl ope

WIlliam Station
PYRO M NI NG COVPANY,

RESPONDENT
DEC!I SI ON
Appear ances: Thomas A. Groons, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Nashville, Tennessee,
for the petitioner; Bruce Hill, Director of Safety

and Training, Pyro Mning Conpany, Sturgis, Kentucky,
for the Respondent.

Bef or e: Judge Koutras
Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
820(a). Petitioner seeks civil penalty assessnents agai nst the
respondent for three alleged violations of certain mandatory
safety standards found in Part 75, Title 30, Code of Federa
Regul ati ons. The respondent filed a tinmely answer contesting the
al l eged viol ati ons, and a hearing was convened in Evansville,

I ndi ana, on Decenber 3, 1985. The parties waived the filing of
post hearing briefs. However, | have considered the oral argunents
made by the parties during the hearing in the adjudication of
thi s case.

| ssues
The issues presented in this case are (1) whether the

conditions or practices cited by the inspector constitute
violations of the cited mandatory safety standards, and
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(2) the appropriate civil penalty to be assessed for the
viol ations, taking into account the statutory civil penalty
criteria found in section 110(i) of the Act.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U. S.C. [0820(i).
3. Commission Rules, 20 C.F.R [2700.1 et seq.
Sti pul ations

The parties stipulated that at all tines relevant to this
case, the overall coal production for the respondent’'s operating
conpany was 5, 020, 840 tons, and that the production for the Pyro
No. 9 WIlliam Station Mne was 2,041, 542 tons.

The parties stipulated that the paynent of the assessed
civil penalties will not adversely affect the respondent's
ability to continue in business. They also stipulated that the
vi ol ati ons were abated in good faith (Tr. 26).

Procedural Ruling
During the course of the hearing in this case, the parties

rai sed the question of the validity of the section 104(d)(2)
unwarrant abl e failure order issued by the inspector. In a bench

ruling, | held that the "unwarrantable failure" issue in
connection with the order is not an issue in a civil penalty
case. | also ruled that the validity of the underlying order is

irrelevant, and | advised the parties that the issue here is

whet her or not a violation of mandatory safety standard 30 C.F. R
075. 316 occurred, and if so, the appropriate civil penalty whic
shoul d be assessed taking into account the civil penalty criteria
found in section 110(i) of the Act.

Di scussi on

Section 104(d)(2) Order No. 25C8809, issued on May 16, 1985,
cites a violation of 30 CF.R [75.316, and the condition or
practice is stated as foll ows:

The approved ventilation, nethane and dust control plan
(approved 2/ 28/ 85 see page 1 paragraph A) was not being
foll owed on the
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No. 5 unit, I.D. 005 because permanent stoppings were not
installed up to the |oading point (tailpiece of the belt) on the
i ntake side. The permanent stoppings term nated two crosscuts
out by the | oadi ng point.

Section 104(a) "S & S" Ctation No. 2508577, issued on June
3, 1985, cites a violation of 30 CF.R [75.400, and the
condition or practice is stated as foll ows:

A viol ation was observed on the No. 3 unit Sec.
ID 003 in that an accumul ati on of | oose coal approxi-
mately 4 feet wide, 14 feet long and 18 inches in depth
was present on the north side of the ratio feeder. The
accunul ati on of |oose coal was on a trailing cable of
one of the joy shuttle cars.

Section 104(a) "S & S" Citation No. 2508574, issued on My
23, 1985, cites a violation of 30 C F.R 075.400, and the
condition or practice is stated as foll ows:

A viol ation was observed on the No. 3 unit ID No.
003 in that an accunmul ation of | oose coal approximtely
3 to 8 inches in depth, 10 feet wide, and 30 feet |ong
was present in front of the ratio feeder in the belt
entry of this unit. Loose coal also had accumnul at ed
around side of feeder on and around the main contact
swi tch panel s.

Petitioner's Testinony

MSHA | nspector Janmes Franks testified that he conducted a
section 103(i) spot inspection of the mne on May 16, 1985, and
confirmed that he issued section 104(d)(2) Order No. 2508809
because of a violation of the respondent’'s ventilation and
nmet hane and dust-control plan. The mine was on a "spot
i nspection” status because it liberates in excess of 200,000
cubic feet of methane in a 24Ahour period. He identified exhibit
PA9 as the applicable plan in question and confirmed that the
respondent failed to install permanent stoppings up to the
| oadi ng points between the intake aircourse and beltline as
requi red by Paragraph A, pg. 1 of the plan. Two crosscuts had
been devel oped and no stoppings were installed as required by the
pl an.

M. Franks identified exhibit JAlL, as a sketch of the area
where the violation occurred. The sketch was nade from
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notes that he took during the inspection, and he identified the
two stoppings or brattices which were not installed as required
by the plan. He indicated that the stoppings were required to be
constructed with concrete bl ocks and nortar up to the | oading
point in order to provide a snoke-free intake escapeway for the
use of mners in the event of an energency such as a mne fire.
The failure to provide the required stoppings increased the
chances of a fire spreading. One of the crosscuts had no curtain
across it, and it was possible that the other one did. The
stoppings are also required to isolate the belt in the event of a
fire, and to insure adequate ventilation and air control on the
beltline (Tr. 135A143).

M. Franks stated that coal was being mned at the tinme of
his inspection, and that four entries were being driven to
develop a longwal|. He observed no stopping materials or work
bei ng perfornmed to erect the stoppings in question, and he
di scussed the matter with the face boss and with respondent's
saf ety manager Tom Hughes. They inforned himthat they intended
to install the stoppings, but M. Franks saw no evidence of any
wor k bei ng done to acconplish this (Tr. 145).

M. Franks explained the reasons for issuing a section
104(d)(2) order, and while he believed that the respondent was
going to install the stoppings, he saw no evi dence of any
materials in the area and saw no work taking place which would
i ndi cate when this would be done. His inpression was that the
respondent wanted to run coal and build the stoppings when they
got around to doing it. Under the circunstances, he believed that
there was a high degree of negligence and that is why he issued
the order (Tr. 147).

M. Franks confirnmed that he did not consider the violation
to be "significant and substantial" because the ventil ation was
good and he found no dangerous amounts of mnethane present at the
faces. He did not believe that the circunstances presented
i ndi cated a reasonabl e |ikelihood of an accident (Tr. 147).

M. Franks stated that coal production ceased at 2:00 a.m
on May 16, 1985, but would have continued again at 7:00 a.m Five
people were on the unit for the purpose of installing a beltline
and the stoppings, and he estimated that it would take 45 m nutes
to an hour to install a stopping at one crosscut, assum ng the
materials were at the location (Tr. 149).
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On cross-exam nation, M. Franks confirnmed that he found an
adequat e supply of air and no dangerous anounts of nethane on the
unit. He confirned that five men were used to install the
beltline between 2:00 a.m and 7:00 a.m on May 16, and while he
agreed that it may not have been practical to put the stoppings
in before the beltline was installed, he believed that it could
have been done. He confirned that other mines install stoppings
before a beltline is conpleted, but conceded that the
respondent's longwall system presents sone problens in this
regard, particularly when shuttle cars are used (Tr. 154).

Al t hough M. Franks could not recall the presence of an air
l ock by the beltline, he conceded that one could have been
present. The purpose of the air lock is to control the air
current and to keep the air fromgoing away fromthe faces and
down the beltline. M. Franks confirmed that the two required
stoppings were installed and abatenment was achi eved within an
hour of the issuance of the violation (Tr. 157). Al though he
could not recall a scoop at the end of the track with cenent
bl ocks on it when he first arrived at the scene, he conceded that
it was possibly present and that his delay in arriving at the
scene of the violation could have been caused by the fact that
the travel way was bl ocked by the scoop and bl ocks. He did not
know how long it took to bring the blocks to the stopping areas,
and he could not recall seeing anyone working in one of the
breaks before he issued the order (Tr. 157A160).

M. Franks confirmed that he marked the gravity section of
the order "unlikely" and did not consider the violation to be
"significant and substantial"™ (Tr. 163A164).

In response to further questions, M. Franks confirmed that
coal was being | oaded on the beltline, and that a continuous
m ner and possibly three shuttle cars were being used during the
time he was at the scene. He expressed surprise that production
was not halted in order to construct the stoppings. He did not
consi der the use of tenporary brattice curtains to be dangerous
(Tr. 170). Petitioner's counsel confirmed that an air |ock was in
fact installed as shown on the sketch and that |nspector Franks
was sinmply unclear as to this (Tr. 172).

Respondent' s Testi nony
Thomas E. Hughes, respondent's safety manager, testified

that he was famliar with the cited conditions and he confirned
that the beltline had been installed on the norning of
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May 16. He confirmed that he travelled with Inspector Franks, and
when they arrived at the end of the track of the nunber five
unit, the third shift was leaving, and a supply trip and a scoop
added to the congestion in the area. He and the inspector were
hel d up because of this congestion. M. Hughes confirmed that the
unit was running and that M. Franks was concerned that it was
running with two open stoppings. The unit was then shut down.

Al t hough he recalled sonme bl ocks in one of the "open hol es" on
the unit, he could not recall that any brattice nen were on the
unit. However, preparations were being nade to construct the
stoppings (Tr. 176), and the brattice nmen woul d be assigned to do
this work (Tr. 177).

On cross-exam nation, M. Hughes confirmed that he was not
present when the beltline was installed, and he expl ai ned that
sonmeone could have told himthat it was installed the evening
before, or he may have read that in a report (Tr. 178A179).

Fi ndi ngs and Concl usi ons
Fact of Violation-Order No. 2508809

The respondent does not dispute the fact of violation in
this case (Tr. 183A184). In nitigation of the violation
respondent's representative argued that the respondent i ntended
to install the stoppings regardl ess of the presence of the
i nspector on the scene (Tr. 184). In support of this argunent,
respondent asserted that the blocks for the construction of the
stoppings were either stored on the unit or about to be
transported to the stopping areas while the inspector was at the
scene (Tr. 165A166). Respondent candidly admtted that it
contested the violation in order to mtigate the proposed $1, 000
penalty assessnent |evied by MSHA for the violation (Tr. 164).

The unrebutted testinmony of |Inspector Franks clearly
est abl i shes that the required pernmanent stoppings were not
installed up to the | oading point or tailpiece of the beltline on
the intake side of the unit in question. The respondent's
approved ventilation and net hane and dust-control plan required
t hat permanent stoppings be installed at that |ocation, and the
failure by the respondent to followits plan constitutes a
viol ati on of nmandatory safety standard 30 C F. R [75.316 as
charged in the order issued by the inspector. Accordingly, the
violation IS AFFI RVED.
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Section 104(a) Citation Nos. 2508577 and 2508574

During the course of the hearing, the respondent stated that
it no longer wished to contest the coal accunul ations viol ations
and admitted that they occurred as stated by the inspector in the
citations. Respondent requested that it be permitted to pay the
full anobunts of the proposed civil penalty assessnents nade by
MSHA for the violations, and petitioner's counsel agreed to this
proposed disposition (Tr. 7A8).

The respondent agreed to the negligence and gravity findings
made by the inspector at the tine the citations were issued, and
| took note of the fact that the cited coal accunul ations were
cl eaned up and abated within 30 m nutes of the issuance of the
citations.

| considered this matter as a joint settlenent proposa
pursuant to Conm ssion Rule 30, 29 C.F.R [2700.30, and after
consi deration of the six statutory criteria found in section
110(i) of the Act, the settlement was approved fromthe bench
and it is herein reaffirned.

H story of Prior Violations

Exhi bit PA2 is a conputer print-out summarizing the
respondent's conpliance record for the period June 4, 1983
t hrough June 3, 1985. That record reflects that the respondent
paid civil penalty assessnments totaling $93,693 for 918
violations. Eighty-three of these prior violations were for
viol ati on of nmandatory safety section 75.316, and 187 are for
violations of section 75.400.

Taki ng i nto account the size of this respondent, | do not
consider its history of conpliance to be a good one, and
bel i eve that the respondent needs to pay closer attention to its
coal accunul ati ons cl eanup procedures and the requirenents of its
ventil ation and net hane and dust-control plans. | have considered
the respondent's conpliance record in assessing the civil
penalties in this case.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Continue in Business.

The parties have stipulated to the size and scope of the
respondent's nining operations and they agreed that the paynent
of civil penalties will not adversely affect the respondent's
ability to continue in business. | adopt these stipulations as ny
findi ngs on these issues.
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Good Faith Abat enent

The parties stipulated that all of the conditions and
practices cited as violations in this case were corrected i n good
faith by the respondent within the tine fixed by the inspectors.
The stopping violation was abated within an hour of its issuance,
and as previously noted, the coal accunul ations violations were
abated within 30 mnutes of the issuance of the citations.
concl ude that the respondent exercised rapid good faith abatenent
of the violations.

Negl i gence

Wth regard to the stopping violation, Inspector Franks
bel i eved that the respondent exhibited a high degree of
negligence in failing to construct thembefore the unit was
pl aced in operation. In mtigation of its negligence, the
respondent argued that it fully intended to construct the
stoppi ngs and had the materials avail able. Although this may be
true, the inspector believed that the avail abl e nmanpower on the
unit was insufficient for such a project, and he saw no evi dence
of any actual work in progress to construct the stoppings.
However, he conceded that constructing the stoppings on an
operating | ongwall section presented some practical problens, and
he believed the respondent's contention that it fully intended to
construct the stoppings. The inspector's viewis that the
st oppi ngs shoul d have been constructed when the section ceased
operating on the shift prior to his arrival on the scene, and
am convi nced that the inspector's arrival pronpted the inmediate
nmoverent of materials necessary for the construction of the
stoppings. | conclude that at the time the violation was
di scovered, the respondent had made preparations for the
construction of the stoppings, and that the arrival of the
i nspector sinply speeded up the process. Once the work began, the
st oppi ngs were conpleted w thin an hour

| have considered the respondent's preparatory efforts in
constructing the stoppings, including the presence of materials
for this work on the unit, as factors mtigating the civil
penalty assessed for the violation. However, | conclude and find
that the respondent knew or should have known of the stopping
requi renents of its own ventilation plan, and that its failure to
construct the required stopping before the inspector found the
violative condition is the result of its failure to exercise
reasonabl e care.
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Gavity

I conclude and find that the failure by the respondent to
construct the required stoppings in question constitutes a
serious violation. Wile it is true that the inspector did not
consider the violation to be "significant and substantial," found
no danger ous anounts of methane, and that adequate air and an air
| ock were present on the unit, the stoppings were required to
mai ntain a snoke-free escapeway in the event of a fire and to
i nsure the adequate control of air ventilation on the beltline.

Cvil Penalty Assessnents

The respondent has agreed to pay the full $168 assessnent
for Gtation No. 2508574, May 23, 1985, 30 C.F.R [O75.400, and
the full $168 assessnent for G tation No. 2508577, June 3, 1985,
30 C.F.R [O75. 400.

On the basis of the foregoing findings and conclusions with
respect to Order No. 2508809, May 16, 1985, 30 C.F.R [O75. 316,
respondent is assessed a civil penalty in the anount of $900.

ORDER
The respondent 1S ORDERED to pay the civil penalties in the

anounts i ndi cated above within thirty (30) days of the date of
t hi s deci sion.

Ceorge A. Koutras
Admi ni strative Law Judge



