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SUMVARY DECI SI ONS
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Statement of the Proceedi ngs

These proceedi ngs concern two citations issued to the
cont est ant/respondent Lady Jane Collieries (hereinafter Lady
Jane), on February 5, 1985, for two alleged violations of
mandat ory health standard 30 C.F. R [90.103(b). The citations
were issued pursuant to section 104(a) of the Federal Mne Safety
and Health Act of 1977, 30 U.S.C. [814(a), because of the
all eged failure by Lady Jane to maintain the pay status of two
"Part 90" mners who were transferred to other jobs. The
citations were tinely contested by Lady Jane in Docket Nos. PENN
85A116AR and PENN 85A117AR
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On February 21, 1985, two section 104(b) orders were issued to
Lady Jane because of its alleged failure to tinely abate the
previously issued section 104(a) citations. Lady Jane tinely
contested the issuance of these orders in Docket Nos. PENN
85A151AR and PENN 85A152AR MSHA subsequently filed a proposal
for assessnment of civil penalties pursuant to section 110(a) of
the Act seeking civil penalty assesnments of $90 for each of the
al I eged vi ol ati ons.

The parties mutually agreed to waive a hearing on the
merits, and agreed to submit the matters to ne for summary
deci sions pursuant to Conmm ssion Rule 64, 29 C.F.R [12700. 64.
The parties have filed cross notions for summary decision, a
joint stipulation of facts, and briefs in support of their
respecti ve positions.

| ssues

The principal issue presented in these proceedings is
whet her or not Lady Jane violated the provisions of 30 CF. R [
90.103(b) by failing to adequately conpensate the two "Part 90
m ners” in question. Additional issues raised by the parties are
di sposed of in the course of these deci sions.

Sti pul ations

The parties have stipulated to the issuance of the citations
and orders, the size and scope of Lady Jane's mining activities,
and to the relevant civil penalty assessnent criteria found in
section 110(i) of the Act. The joint stipulation of facts with
respect to the remaining issues in these proceedi ngs are as
fol | ows:

1. The Stott No. 1 Mne was a nedium sized m ne
produci ng approxi mately 200, 000 tons annual ly.

2. Lady Jane Collieries, Inc., is ultimtely owned by
Pennsyl vani a Power and Li ght Conpany. Captive coa
m nes owned by Pennsyl vani a Power and Li ght Conpany
produced 2,925,361 tons of coal in 1984.

3. Lady Jane enpl oyed approximately 100 enpl oyees,
whil e operating two active working sections.
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4. The mne operated 5 days a week on three production
shifts and produced approximately 1,000 tons of coal per day.

5. In the mddle 1970's, the conpany built a cl eaning
pl ant whi ch processed the coal fromthe mne and al so
from coal purchased from nei ghboring operations.

6. During 1983, it was determ ned that the workable
coal seam was bei ng exhausted and would in fact be
depleted sonetine late in 1984.

7. In April 1983, the conpany net with its enpl oyees
and inforned themof the fact that the mne's |ife was
neari ng an end.

8. It then indicated to the enpl oyees that at the
concl usi on of the underground reserves Lady Jane woul d
remain as a surface facility.

9. The surface facility would consist of a preparation
pl ant whi ch woul d handl e coal purchased locally from
various operators.

10. The enpl oyees were inforned that fewer jobs would
be available at the plant, probably 15 or 20 as a
maxi mum

11. The enpl oyees were further advised that they would
be informed in the near future as to who was chosen to
remai n at Lady Jane.

12. Additional enployees woul d be afforded
opportunities, if they so chose, at either construction
j obs at Pennsyl vani a Power and Light Conpany or at
m ni ng positions with Pennsyl vania M ne Corporation and
its various rel ated conpani es.

13. Additionally, the opportunity for severance pay and
for early retirenent was discussed at a neeting with
t he enpl oyees.

14. On May 23, 1983, a list of personnel to remain at
Lady Jane was published. That l|ist included nanes of
personnel and the jobs
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for which they had been selected. Selection was done on
the basis of seniority and ability to performthe position
in question (Exhibit 1).

15. Shortly thereafter, sonme enpl oyees who were not
designated to renmain at Lady Jane began to take
advantage of jobs with PP & L or PMC. Exhibits 2 and 3
show enpl oyee di spl acenent activity as of June 24, 1983
(Exhibit 2) and January 28, 1985 (Exhibit 3).

16. Exhibits 4 and 5 show organi zation charts of Lady
Jane as it existed in 1982 (Exhibit 4) and in August
1984 (Exhibit 5).

17. The underground m ning operations at Lady Jane
ceased on Decenber 14, 1984.

18. At that tinme, all underground coal production
ceased at Lady Jane; the only underground activity
whi ch remai ned was the recovery of the equi pnent and
the m ne sealing work.

19. The equi pnment recovery took a relatively short tine
while the mne sealing work currently continues, and it
is estimated that the sealing project will be conpleted
sometine prior to the end of 1985.

20. On Decenber 17, 1984, a reorgani zation took place
at Lady Jane. That reorganization is exenplified by an
organi zati onal chart (Exhibit 6) which shows the
structure of the organization effective Decenber 17,

1984.

21. At that tine, Lady Jane began functioning as a coa
preparation facility. Coal fromvarious |ocal suppliers
was trucked into Lady Jane, processed through its
preparation plant and shipped via Conrail to the
Sunbury Power Plant of PP & L. The only under ground
activity that continued was the sealing project which
woul d continue well into 1985.

22. On Decenber 14, 1984, a nunber of enployees were
di spl aced from Lady Jane. Each was given an option
el ection in which they could chose the foll ow ng:
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Option 1 - Possible enploynment with PP & L or PMC
Option 2 - Early retirement with severance all onance
Option 3 - Severance all owance

Each enpl oyee had 30 days following the date of his | ayoff
to make his determnation

23. Prior to Decenber 14, 1984, Arnold MCracken had
been enpl oyed as the general outside foreman. His job
responsibilities were those as |listed on Exhibit 7.
Wth the closing of the underground m ning operation
many of M. MOCracken's duties as outside shop foreman
were elimnated since a majority of his activities had
to do with the repair of underground m ni ng equi prent
whi ch was no | onger called for. Based upon the
conpl etion of underground mning, M. MCracken's
position and that of a number of other enpl oyees were
term nated as no | onger needed.

24. In May 1983, M. MCracken had been designated to
stay at Lady Jane as a sanpler (Exhibit 1). The rate on
the sanpler position was $10.78 per hour. That rate did
not become effective for M. MCracken until January 2,
1985, since from Decenber 17 until January 2, he was on
vacation (Exhibit 8).

25. In 1983, when positions were assigned for the
surface facilities, it was determ ned by managenent
that M. MCracken did not have the necessary
experience to performthe position of plant foreman. He
had never performed that task in the past, and the
i ncumbent, Clair Ireland, was designated to perform
that task subsequent to the term nation of underground
m ni ng operations at Lady Jane.

26. Some tasks formerly done by M. MCracken were now
assigned as additional responsibility to M. dair
Ireland or other Lady Jane enpl oyees; other tasks
formerly
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assigned to M. MCracken were conpletely elimnated due to the
closing of the underground facilities. (Exhibit 9 shows those
tasks invol ved).

27. On January 2, 1985, Arnold MCracken assuned the
position of coal sanpler which had been designated to
hi m since May 23, 1983. During that period of tinme, M.
McCracken woul d have had opportunities to nove to ot her
facilities of PP & L or PMC had he so chosen. Even
t hough he designated to stay at Lady Jane, he could
have opted to transfer as several others on the
designated |ist had done.

28. On January 11, 1985, M. MCracken retired.

29. He indicated in his option election formthe option
of early retirenment with severance all owance. This
option entitled M. MCracken to retire at full
retirement even though he had not reached the age of 65
and the severance option permtted him1 week of
severance pay for each full year of Lady Jane service.
(Exhibit 10.)

30. On January 15, 1985, M. MCracken filed a
di scrimnation conplaint with the Mne Safety and
Heal t h Admi ni strati on.

31. In Novenber 1984, Lady Jane was notified by MSHA
that M. MCracken was a Part 90 M ner who nust be
wor king in an environnent which nmeets the respirable
dust standard (Exhibit 11).

32. M. MCracken was sanpled for dust and MSHA was
advised by letter dated Decenber 3, 1984, that he was
al ready working in an atnosphere which conplied with
the reduced standard and there was no need to transfer
himfromhis position as outside foreman (Exhibit Nos.
12 and 13).

33. On January 14, 1985, Lady Jane wote to MSHA
informng themthat M. MCracken had retired (Exhibit
14).
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34. Lady Jane received a letter dated April 16, 1985,
fromRonald J. Schell, Chief, Ofice of Technical Conpliance
and I nvestigation for MSHA, concerning M. MOCracken's 105(c)
di scrimnation conplaint. The Schell letter concluded” "A review
of the information gathered during the investigation has been
made. On the basis of that review, MSHA has determ ned that a
vi ol ati on of Section 105(c) has not occurred"” (Exhibit 15).

35. On Novenber 9, 1979, Lady Jane was informed that
Raymond R Grahamwas a Part 90 miner (Exhibit 16).

36. On August 27, 1980, Raynmond R Grahamtransferred
fromhis position as belt maintenance man to the
position of car dropper-surface, retaining his
underground rate of pay (Exhibit 17).

37. Pursuant to the May 23, 1983, reorganization plan
M. G aham was designated to stay at Lady Jane as a
greaser and nechanic (Exhibit 1).

38. On Decenber 17, 1984, the Lady Jane facility was
reorgani zed froma deep nmne facility into a surface
preparation facility.

39. Imediately prior to Decenmber 17, 1984, M.
G ahami s rate of pay was $15.12 per hour as a car
dropper. (The normal rate of pay for this surface
position was $13.38). M. G aham had retained his high
rate from underground

40. On Decenber 17, 1984, M. Grahanis position was
changed froma car dropper-surface to a greaser-surface.
H s new rate of pay was $13.38 per hour, which is the
surface rate of pay.

41. The car dropper-surface position was not elimnated
but is currently filled by Ardell Wall ace.
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Di scussi on

Section 101(a) of the Act authorizes the Secretary to
"devel op, promulgate, and revise as may be appropriate, inproved
mandatory health or safety standards for the protection of life
and prevention of injuries in coal or other mnes."

Section 101(a)(7) of the Act provides in pertinent part as
fol | ows:

[Where appropriate, any such mandatory standard shal
prescribe the type and frequency of nedica

exam nations or other tests which shall be made
avai |l abl e, by the operator at his cost, to mners
exposed to such hazard in order to nost effectively
determ ne whether the health of such miners is
adversely affected by such exposure. Where appropriate,
t he mandatory standard shall provide that where a
determ nation is nade that a mner may suffer material
i mpai rment of health or functional capacity by reason
of exposure to the hazard covered by such mandatory
standard, that mner shall be renoved from such
exposure and reassigned. Any miner transferred as a
result of such exposure shall continue to receive
conpensation for such work at no | ess than the regul ar
rate of pay for mners in the classification such m ner
held i mediately prior to his transfer. In the event of
the transfer of a miner pursuant to the preceding
sentence, increases in wages of the transferred m ner
shal | be based upon the new work classification

* * * (enphasis added).

The mandatory health standards covering m ners who have
evi dence of the devel opment of pneunobconi osis were pronul gated
pursuant to section 101 of the Act, and they becane effective on
February 1, 1981, 45 Fed.Reg. 80760A80774. The regul ati ons appear
at Part 90, Title 30, Code of Federal Regul ations.

A "Part 90 Mner" is defined at 30 C F.R [090.2, as
foll ows:

"Part 90 m ner" nmeans a mner enployed at an
underground coal mine or at a surface work
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area of an underground coal m ne who has exercised the option
under the old section 203(b) program (36 FR 20601, Cctober 27,
1971), or under [090.3 (Part 90 option; notice of eligibility;
exerci se of option) of this part to work in an area of a nine
where the average concentration of respirable dust in the nine
at nosphere during each shift to which that mner is exposed is
continuously maintained at or below 1.0 mlligrans per cubic
meter of air, and who has not waived these rights.

The term"transfer"” is defined by 30 CF. R [90.2, as
fol | ows:

"Transfer” means any change in the work assi gnnent
of a Part 90 mi ner by the operator and includes: (1) Any
change in occupation code of a Part 90 mner; (2) any
novenent of a Part 90 miner to or froma nechani zed
mning unit; or (3) any assignnent of a Part 90 m ner
to the sane occupation in a different [ocation at a
m ne.

30 CF.R [090.3(b) and (c) provide as foll ows:

(b) Any miner who is a section 203(b) m ner on January
31, 1981, shall be a Part 90 miner on February 1, 1981
entitled to full rights under this part to retention of
pay rate, future actual wage increases, and future work
assignnment, shift and respirable dust protection

(c) Any Part 90 miner who is transferred to a position
at the sanme or another coal mne shall remain a Part 90
mner entitled to full rights under this part at the
new wor k assi gnnent.

30 C.F.R [90.103 (Conpensation), provides in pertinent
part as foll ows:

(a) The operator shall conpensate each Part 90 nmi ner at
not less than the regular rate of pay received by that
m ner imredi ately before exercising the option under 0O
90.3 (Part 90 option; notice of eligibility; exercise
of option).
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(b) Whenever a Part 90 miner is transferred, the operator
shal | conpensate the mner at not |ess than the regular rate of

pay received by that mner inmrediately before the transfer

(c) The operator shall conpensate each nminer who is a
section 203(b) mner on January 31, 1981, at not |ess
than the regular rate of pay that the mner is required
to receive under section 203(b) of the Act i mediately
before the effective date of this part.

(d) In addition to the conpensation required to be paid
under paragraphs (a), (b) and (c) of this section, the
operator shall pay each Part 90 miner the actual wage
i ncreases that accrue to the classification to which
the m ner is assigned.

Lady Jane is charged with a failure to maintain the pay
status of Part 90 miners Arnold M MOGCracken (Citation No.
2403626), who was transferred fromhis occupation of outside shop
foreman to surface coal sanpler, and Raynond R Graham (Citation
No. 2403627), who was transferred fromhis occupati on of surface
car dropper to surface greaser. The factual stipul ations provide
the informati on upon which this matter arises. The stipul ations
reveal that in April 1983, Lady Jane nmet with the m ne enpl oyees
and informed themthat the workable coal seam woul d soon be
exhausted and at the conclusion of the underground reserves, Lady
Jane would remain as a surface facility. The surface facility
woul d consi st of a preparation plant which would prepare coa
purchased from various |ocal operators. Arnold M MCracken and
Raymond G G aham were enpl oyees at Lady Jane at that time. The
enpl oyees were further infornmed that as a result of this change
in circunstances, fewer than 15 to 20 jobs woul d be avail abl e at
the preparation plant and that a |ist of enployees chosen to fil
t hose jobs woul d soon be posted. The remai ni ng enpl oyees woul d be
af forded the opportunity to go to work at construction jobs with
Pennsyl vania M nes Corporation and its various rel ated conpani es.

On May 23, 1983, a list of personnel to remain at Lady Jane
was posted. The personnel were selected on the basis of seniority
and ability to performthe position. M. MCracken's nane
appeared on the list as a sanpler. M. Gahans nane appeared on
the Iist as a greaser and mechanic. On
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Decenmber 14, 1984, the underground mning operations at Lady Jane
ceased, and on Decenber 17 1984, the reorganization as reflected
on the May 23, 1983, list took effect. As of Decenber 17, 1984,
Lady Jane began functioning as a coal preparation facility.

MSHA' s Argunent s

In support of its position in these proceedings, MSHA relies
on the specific wage protection provisions found in Part 90, as
well as its commrents and policy statenents made during the
rul emaki ng process in connection with the promul gati on of the
regul ati ons. The rel evant conments deal with the transfer and
conpensation rights of the affected m ners, and one significant
area of comment concerns changed circunstances at a m ne which
may require changes in job assignnents. These comments are noted
in pertinent part as follow at 45 Fed. Reg. 80761

The operator may transfer a Part 90 m ner without
regard to these job and shift limtations if the
respirabl e dust concentration in the position of the
Part 90 mi ner conmplies with the dust standard, but

ci rcunst ances require changes in job assignnents at the
m ne. Reductions in workforce or changes in operational
met hods at the mne may be the nost likely situations
whi ch woul d affect job assignnents. Any such
transferred Part 90 mners would still be protected by
all other provisions under this Part. (Enphasis added.)

Anot her rel evant rul enaki ng comment relied on by MSHA in
connection with section 90.3, is found at 45 Fed.Reg. 80764, and
it is as follows:

Al t hough the incidence of pneunbconi osis anbng m ners
in surface occupations is thought to be |less than that
of underground mners, dust levels in certain surface
jobs, for exanple, at cleaning and preparation plants,
may frequently exceed average respirabl e dust
concentrations of 1.0 ng/nB. Accordingly, under this
rule, any Part 90 miner who is transferred by the
operator to any surface position, including positions
at surface coal mnes, remains a Part 90 mner in the
new surface job and is entitled to all Part 90
protections. (Enphasis added.)
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MSHA al so relies on the comment nmade at 45 Fed. Reg. 80767, in
connection with the promul gati on of section 90.103, that "This
wage protection afforded mners by this regulation is consistent
with Section 101(a)(7) of the Act and the |egislative history
pertaining to the enactnent of that section.”

Wth regard to the circunstances in connection with the
citation for failure to adequately conpensate Arnold MCracken
MSHA states that prior to Decenmber 14, 1984, M. MOCracken had
been enpl oyed at Lady Jane as the general outside foreman earning
$20.70 per hour. Alot of his duties would be elimnated during
the conversion of the facility because as foreman he had been
responsi ble for the repair of underground m ning equi pnent. This
job would no | onger be necessary at the preparation facility. H's
new position in the reorgani zati on woul d be a coal sanpler, and
the rate of pay for the sanpler position was $10. 78 per hour

By letter dated Novenber 13, 1984, Lady Jane was notified by
MSHA that M. MCracken was a Part 90 mi ner, who had exercised
his option to work in a |l ess dusty atnosphere. The letter
i nfornmed Lady Jane that by the 21st cal endar day after receipt of
the letter, M. MOCracken nmust be working in a |l ow dust area. If
however, he was al ready working in an atnosphere which conplied
with the reduce standard, there would be no need to |ower the
dust concentration or to transfer him but he neverthel ess
retained his Part 90 rights until he waived them

In response to this letter, Lady Jane advised MSHA by letter
dat ed Decenber 3, 1984, that M. MCracken was already working in
an at nosphere which conplied with the reduced standard, and thus,
there was no need to transfer himto another position. To support
its position, Lady Jane took five sanples of dust from M.
McCracken from Decenber 3, 1984 to Decenber 7, 1984, which
reveal ed | ow dust |evels.

On Decenber 17, 1984, the date that the reorgani zati on took
effect, M. MOCracken began his vacation. He did not return to
work until January 2, 1985. Upon his return on January 2, he
assuned the position of coal sampler. On January 11, 1985, M.
McCracken retired pursuant to the option of early retirement with
severance pay.

On January 15, 1985, M. MCracken filed a section 105(c)
di scrimnation conplaint with reference to his transfer. During
the course of that investigation, section 104(a) Citation No.
2403626 was issued, because Lady Jane had failed to maintain M.
McCracken's pay status as an outside genera
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foreman. He had been transferred to the coal sanpler position and
paid the coal sampler's |ower rate of pay.

In response to Lady Jane's assertions that it had no
obligation to continue to pay M. MCracken at the rate of pay of
an outside general foreman because a year and a half earlier, on
May 23, 1983, he was made aware of his transfer based upon the
m ne reorgani zati on and not his Part 90 status, MSHA submits that
the preanble to Part 90 clearly recognizes no exceptions to the
provisions found in Part 90, and that any transfer of a Part 90
m ner pursuant to a reduction in work force or change in
operational nethods does not negate the protections afforded by
Part 90. Further, MSHA points out that any Part 90 miner who is
transferred to any surface position, including positions at a
surface coal mine, renmains a Part 90 miner in the new surface
job. MSHA concl udes that upon M. MCracken's transfer on
Decenmber 17, 1984, his Part 90 rights remained with him and the
record is void of any decision on his part to waive his Part 90
rights. Accordingly, MSHA believes that the conpensation
provi sions found at Part 90.103(b) followed M. MCracken to his
new position, and his rate of pay as a coal sanpler should have
been the same rate of pay he received as an outside genera
foreman, i.e. $20.70. MSHA concludes that Lady Jane's failure to
conpensate himaccordingly was clearly a violation of Part
90.103(b), and that the citation was appropriately issued.

Wth regard to the issuance of the citation in connection
with the failure by Lady Jane to adequately conpensate Raynond S
Graham MSHA states that on August 27, 1980, M. G aham was
transferred fromhis underground position as belt naintenance man
to the surface position of car dropper. This transfer occurred as
a result of Lady Jane's notification on Novenber 9, 1979, that
M. Gahamwas a Part 90 miner who had elected to transfer. As a
result of the transfer, M. G ahamincurred no | ost wage rate in
that he retained his underground rate of pay.

The May 23, 1983, reorgani zation plan indicated that M.
Grahamwas to remain at Lady Jane as a greaser and nechanic
Prior to Decenber 17, 1984, M. Gahanis salary was that of an
under ground belt mai ntenance man, i.e. $15.12 per hour, although
he actually worked on the surface as a car dropper. The normal
rate of pay for the car dropper was $13.38 per hour. As of
Decenmber 17, 1984, M. Grahanis new position becane effective
i.e., greaser and nechani c-surface, and his new rate of pay
becanme the normal rate of pay for said
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position, i.e. $13.38 per hour. M. Grahamls forner position, of
car dropper was not elimnated during the reorganization

MBHA states that M. Gahamwas transferred fromone surface
position to another surface position as a result of Lady Jane's
change in operational nethod, and that during this transition he
never declined to exercise his Part 90 option. Relying on the
rul emakers comments at 45 Fed. Reg. 80764, MSHA maintains that M.
Grahamwas in fact a Part 90 m ner who was protected by the Part
90 provisions at the tinme of the proposed reorganization, as well
as at the tine of the actual reorganization. Accordingly, his
rate of pay as of Decenber 17, 1984, should have continued to
have been that of an underground belt maintenance man. NMSHA
concl udes that the reduction in pay which M. Gahamincurred as
aresult of his transfer was clearly a violation of section
90.103(b), and that the citation was appropriately issued.

Wth regard to the issuance of the section 104(b) orders,
MSHA argues that Lady Jane's failure to abate the violations
within the tine allowed by the inspector (February 19, 1985),
appropriately resulted in the issuance of the orders. Cting
Judge Melick's decision in Consolidation Coal Conpany v.
Secretary of Labor, 3 FMSHRC 2201 (Septenber, 1981), MSHA asserts
that the criteria for exam ning the validity of the orders are
(1) the degree of danger that any extension would have caused to
mners, (2) the diligence of the operator in attenpting to neet
the tine originally set for abatement, and (3) the disruptive
ef fect an extension woul d have upon operating shifts.

Al t hough concedi ng that the violation did not present any
i medi ate health or safety threat to any mner, MSHA maintains
that the violations presented a "chilling effect” upon the
m ner's guaranteed statutory Part 90 rights. Since Congress
guaranteed these rights to mners affected by pneunoconi osis
wi t hout exception, MSHA concl udes that Lady Jane's |ack of
diligence in attenpting abatenent, and its continued failure to
date to abate the violations, conpounds the "chilling effect™
upon statutorily guaranteed conpensation rights.

Lady Jane's Argunents

Lady Jane states that in April of 1983, it nmet with its
enpl oyees and informed themthat the life of the underground m ne
was comng to an end. On May 23 1983, a list of personnel to
remain at the mne along with job titles was posted. On that |i st
Arnold McCracken was |isted as a sanpler and Raynond G aham was
listed as a G easer AMechani c. Under ground
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m ni ng operations ceased on Decenber 14, 1984, and on Decenber
17, 1984, a reorgani zation took place and the m ne began
functioning as a surface coal preparation facility.

Lady Jane asserts that in Novenber of 1984, it was notified
that M. MCracken had Part 90 status. After M. MOCracken was
sanmpl ed for dust, it was determ ned there was no need to transfer
him On January 2, 1985, M. MCracken assumed the position of
coal sanpler-surface. Prior to the closing of the underground
m ne, he had been outside shop foreman, but that position was
elimnated as of Decenber 14, 1984. Prior to Decenber 14, 1985,
M. MCracken's rate of pay as outside shop forenman was $20. 70
per hour and his rate of pay as coal sanpler was $10.78 per hour
On January 11, 1984, M. MOCracken retired, choosing an early
retirement with severance pay option. On January 15, 1985, M.
McCracken filed a discrimnation conplaint with MSHA, and by NMSHA
letter of April 16, 1985, to M. MCracken, it was determ ned
that no violation had occurred. No appeal of that decision has
been taken.

Lady Jane points out that it was not notified of M.
McCracken's Part 90 status until Novenmber of 1984. However, in
May of 1983, M. MCracken had been designated to stay at Lady
Jane as a sanpler. Under the circunstances, Lady Jane mmintains
that it did not violate Part 90 in his case by reducing his
conpensati on upon transfer to the sanpler position because that
designati on had been nmade in May 1983, approximately 6 nonths
prior to Lady Jane being notified of his Part 90 status.

Lady Jane points out that section 101(a)(7) of the Act
states in pertinent part that "any miner transferred as a result
of such exposure shall continue to receive conpensation for such
work at no less than the regular rate of pay for mners in the
classification such mner held i mediately prior to his
transfer." However, in M. MOCracken's case, Lady Jane maintains
that no transfer "as a result of such exposure" ever took place.
In support of this argunent, Lady Jane points out that after it
was notified of M. MCracken's Part 90 status in Novenber of
1984, he was sanpled for dust and MSHA was advised by letter of
Decenber 3, 1984, that he was al ready working in an atnosphere
whi ch conplied with the reduced dust standard and there was no
need to transfer himfromhis outside foreman position

Lady Jane concedes that there is a substantial difference in
the pay rate of $20.70 an hour received by M. MCracken while
serving as an outside shop foreman, and
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the $10.78 hourly rate he received in his coal sanpler's job.
However, Lady Jane states that the $10.78 hourly coal sanpler's
pay is the prevailing pay rate on that particular job
classification, and it points out that M. MOCracken had anple
opportunity from May 1983 to seek other job opportunities with
ei t her Pennsyl vani a Power and Li ght Conpany or Pennsyl vania M nes
Corporation, but did not do so. Instead, he expects to be paid
approxi mately twi ce as much per hour as of Decenber 17, 1984, as
a simlarly situated enpl oyee, and Lady Jane believes that this
is windfall which makes no econonic sense.

Lady Jane states that M. MCracken filed a discrimnation
conpl aint in which he nmade the foll owi ng conplaint:

They transferred me from general outside foreman to
sanpler at the scales for truck coal and in doing this
they cut ny wages, and still have another man doing ny
original job. They said ny job was no |onger there so
if I wanted to work it would be the sanpling job.

Lady Jane points out that M. MCracken's conpl aint was
t horoughly investigated by MSHA, and that on April 16, 1985, NMsSHA
made a determ nation that Lady Jane had not discrim nated agai nst
M. MCracken, and that a violation of section 105(c) the Act did
not occur. M. MOCracken did not appeal that ruling.

Wth regard to M. G aham Lady Jane asserts that on
Novenber 9, 1979, it was informed that M. G ahamwas a Part 90
m ner. On August 27, 1980, M. Grahamtransferred fromhis
under ground position as belt maintenance man to the surface
position of car dropper, retaining his underground rate of pay.
On May 23, 1983, M. G aham was designated to stay on after the
reorgani zati on as a greaser and nmechanic. Imediately prior to
Decenber 17, 1984, M. Gahanis rate of pay was $15.12 per hour
as a car dropper. (The normal rate of pay for this surface
position was $13.38). M. Gaham had retained his high rate from
under ground. On Decenber 17, 1984, M. G aham becane a
greaser-surface at $13.38 per hour. The car dropper surface
position was not elimnated, but is currently filled by Ardel
Wal |l ace. The rate for that job is $13.38 per hour. M. Gahams
previ ous underground position of belt maintenance man was
elim nated on Decenber 14, 1984.

Lady Jane maintains that the purposes of the Act are not
served by requiring it to continue paying M. G aham underground
pay rates after the closing of its underground ni ne
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Lady Jane states that although M. Grahamtransferred fromthe
underground mne in August of 1980 and retai ned his underground
rate of pay until Decenber 14, 1984, when the underground m ning
operation ceased, MSHA would now require Lady Jane to pay him
$15. 12 per hour when his fellow surface enpl oyees are receiving
$13. 38 per hour for a like position

Lady Jane subnmits that as of Decenber 14, 1984, it ceased
under ground coal m ning operations and becane a surface
preparation facility only for coal fromother mnes. Since it was
no | onger an "underground coal mne" or a "surface work area of
an underground coal nmine" as stated in 30 C.F.R [90.3(a), Lady
Jane maintains that the cited mandatory health standard 30 C F. R
090. 103(b), is no longer applicable and the citations and order
shoul d be di sm ssed.

Lady Jane argues that the legislative history of the Act
reflects a congressional intent that Part 90 m ners be protected
when they are transferred because of a dust problem and not when
they are transferred because of independent |egitimte business
reasons. Further, Lady Jane argues that MSHA's Part 90 rul es nust
be interpreted and applied in light of their underlying statutory
goal s and purposes, and since it is clear in these proceedi ngs
that M. MCracken and M. Graham were indisputably transferred
for legitimte business reasons rather than any dust problens,
MSHA' s policy determinations with respect to the interpretation
and application of its Part 90 rules in these proceedi ngs
conflict with the legislative intent and should not be foll owed.

Lady Jane subnmits that MSHA's Part 90 rul es should not be
interpreted to create a class of "elite mners" who are inmne to
the econonmic forces that affect everyone el se, and that sinply
because a m ner has exercised his Part 90 option, does not nean
that he has acquired economc invulnerability. Lady Jane asserts
that the rules nmust be interpreted with an eye to protecting
m ners who may be devel opi ng bl ack lung and to encourage themto
exercise their right to transfer, without, in the process,
"turning theminto dem gods."

Lady Jane subnmits that so long as no discrimnation is shown
under the Act, a Part 90 miner should be able to be di scharged
for cause or laid off as a result of a down turn in enpl oynent.
So too, given a reorganization froman underground mne to a
surface preparation facility and a work force of substantially
smal l er proportion, the m ne operator should not be required to
pay a Part 90 miner a premumrate for surface work when the
purpose for the regulation no | onger exists.
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Assumi ng that MSHA prevails in these proceedi ngs, Lady Jane
bel i eves that any paynment to M. G aham should only be the pay
differential between $13.38 and $15.12 per hour from Decenber 17,
1984, to the present for hours worked. Lady Jane does not believe
that a penalty and/or interest would be appropriate under the
instant circunstances. As to M. MCracken, Lady Jane believes
that the pay differential would be the difference between $10.78
per hour and $20.70 per hour for hours worked between January 2,
1985, (prior to this M. MCracken had been on vacation) when he
took the sanpler position, and January 11, 1985, when he retired
(Stip. 36, 37, 38 and Exhibit 10). Lady Jane does not believe
that a penalty and/or interest would be appropriate under the
Ci rcumst ances.

Fi ndi ngs and Concl usi ons

Wth regard to M. MCracken, MSHA does not dispute the fact
that upon elimnation of Lady Jane's underground m ning operation
and the conversion to a surface mning coal preparation facility,
many of M. MCracken's duties as a general outside foreman woul d
be elimnated, and his prior responsibilities for the repair of
under ground equi prrent woul d no | onger be necessary. MSHA concedes
that M. MCracken's new position in the reorgani zati on woul d be
as a coal sanpler at the regular rate of pay of $10.78 per hour
for such a position.

MSHA t akes the position that when Lady Jane was notified on
Novenber 13, 1984, that M. MCracken was a Part 90 miner who had
exercised his option to work in a |less dusty atnosphere, his
rights at a Part 90 m ner vested, and the fact that a subsequent
reduction in the work force or change in operational methods
resulted in the elimnation of the underground m ne, including
M. MCracken's surface position, did not divest himof his Part
90 miner rights.

At the time Lady Jane was advised that M. MCracken had
Part 90 m ner status, MSHA al so advi sed Lady Jane that there
woul d be no need to transfer M. MCracken if he were already
wor ki ng in an atnosphere which conplied with the reduced dust
standard. Lady Jane advi sed MSHA that M. MCracken was al ready
wor ki ng in an atnosphere which conplied with the reduced dust
standard, and that there was no need to transfer M. MCracken
VWhen the reorgani zation took effect on Decenber 17, 1984, M.
McCracken's prior position as a general outside foreman was
el i mnated, and he was placed in the position of coal sanpler. He
assuned the duties of this position on January 2, 1985, when he
returned fromvacation, and
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served in that capacity until his retirenent on January 11, 1985.

M. MCracken had prior notice that his outside foreman's
job would be elimnated and that he would assunme the job as a
coal sanpler when Lady Jane posted a list of enpl oyees who were
slated to remain at the new surface facility on May 23, 1983,
approxi mately six nmonths prior to M. Mracken's designation as a
Part 90 miner. Under the circunstances, | conclude and find that
Lady Jane's decision in connection with its reorgani zed
operations and realignnent of the remaining workforce was
conmuni cated to M. MCracken prior to his transfer option
eligibility as a Part 90 miner, and there is nothing to suggest
that the decision in this regard was other than a legiti mte and
good faith business decision made by Lady Jane in the face of
changed econom c circunstances. It seens clear to ne that the
pl acenent of M. MCracken in the coal sanpler position canme
about as a result of the reduction of the workforce rather than
any hazardous dust exposure.

I conclude that M. MCracken was entitled to take advantage
of the "wage savi ngs" provisions of section 101(a)(7) of the Act
and 30 C F.R 090.103(b), provided it is established that his
pl acenent or "transfer" in the new position was the direct result
of his exposure to hazardous |levels of dust. | construe the
transfer | anguage found in section 101(a)(7) to require a show ng
of a nexus between the dust exposure and the transfer. The
statute requires that a m ner exposed to hazardous | evels of dust
be renoved from such exposure and reassigned. If he is
transferred as a result of such exposure, he is entitled to be
conpensat ed according to his regular rate of pay for the job held
i Mmediately prior to his transfer. The miner's exposure to
hazardous dust levels is a condition precedent to his renoval and
reassi gnment.

The purpose of the protected wage provisions found in the
Act and rule with respect to Part 90 mners is to encourage
mners to exercise their transfer option to a job in a | ess dusty
at nosphere. By not having to take a pay cut upon transfer to a
position which may pay less, the miner is nore likely to transfer
to protect his health than he would be otherwise. In M.
McCracken's case, at the tinme Lady Jane was advised of M.
McCracken's Part 90 status no transfer took place, and Lady Jane
had no duty to transfer himbecause it was in conpliance with the
dust exposure requirements connected with M. MOCracken's worKking
environnent. As a nmatter
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of fact, M. MOCracken ended up in the position of coal sanpler
after a legitimate reduction in force elimnated his prior

posi tion.

MSHA' s argument that Part 90 recogni zes no exceptions with
respect to the reasons for a mner's transfer IS REJECTED. | find
nothing in the legislative history to suggest that Congress
i ntended that an eligible Part 90 m ner or potential transferee
be forever insulated fromthe econonmic realities of the mning
busi ness. Nor do | find anything to suggest that a m ne operator
must forever guarantee a miner's wages in any subsequently
acqui red jobs which may come about as the result of changed
economi ¢ circunst ances.

I find nothing in the legislative history to suggest that
when Congress enacted the renedi al provisions of section
101(a)(7), it intended to guarantee a mner continued job
security, or to insulate a mner fromany future adverse economc
consequences which may flow froma mne operator's legiti mte
busi ness concerns and decisions. Further, | find nothing in the
| egi slative history to suggest that Congress intended to forever
penal i ze a m ne operator economically in the case of a Part 90
m ner transferee. The intent of the statute is to afford the
m ner an opportunity to renove hinself from dusty work
environnent, and | take note of the fact that while a transferred
mner is entitled to the pay rate of his old position, any future
pay increases are based on his new position. If the new position
is at a pay rate lower than that of the previous job held by the
m ner, the mner would only be entitled to future raises conmputed
on the basis of the | ower pay scale of the new job
classification, notwi thstanding the fact that his regular salary
remains tied to his forner job. It seens to ne that had Congress
intended to fully guarantee a miner's pay, it would have enacted
a provision to ensure that any future salary increases be
mai nt ai ned at the higher rate of pay. However, rather than doing
that, Congress placed a special limtation on any subsequent wage
i ncreases received by a transferred m ner

| take note of MSHA's rul emaking comments at 45 Fed. Reg.
80767. In referring to the legislative history fromthe
Conference Comm ttee Report, MSHA quotes | anguage which reflects
a Congressional concern that mners reassigned jobs pursuant to
section 101(a)(7) should not suffer an inmedi ate financi al
di sadvantage. While this suggests an intent that a mner not be
penal i zed economically at the time he exercises his option to
transfer to a job in a |less dusty atnosphere, it does not suggest
that he be forever insulated fromthe prospects of receiving a
| ower wage in any future jobs which
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cone about as a result of events which are far renoved fromthe
conditions which placed hima Part 90 status in the first place.

I find no rational support for MSHA's suggestion that once
transferred, a Part 90 miner is entitled to perpetual wage
protection as long as he remains on a mne payroll, even though
that mne may no longer fall within the paranmeters of section
101(a)(7) of MSHA's Part 90 regulations. | note that during the
rul emaki ng conment period when it was suggested that Part 90
m ners who are so situated on the effective date of the rules
recei ve retroactive wage i ncreases, MSHA was of the view that
there woul d be no benefit in terns of enhanced health protection
to be gained fromapplying the rule retroactively, 45 Fed. Reg.
80767. Simlarly, | cannot conclude that there is any enhanced
heal th benefit to be gained by requiring a mne operator to
forever guarantee a mner's wage when he finds hinself in another
job that is the direct result of changed econom c circunstances
rather than health or safety circunstances.

I conclude and find that M. MCracken's placenent in the
coal sanpler's job was the result of a legitimte and good faith
reorgani zati on and reduction in force, rather than an exposure to
hazardous dust |evels. Under the circunstances, and in view of ny
findi ngs and concl usi ons concerning ny interpretation and
application of section 101(a)(7) and 30 C.F.R [J90.103(b), I
concl ude that Lady Jane was under no obligation to maintain M.
McCracken's pay status as an outside shop foreman at the tinme he
was placed in the coal sanpler's job. Accordingly, MSHA has not
established a violation of 30 CF. R [J90.103(b), and section
104(a) G tation No. 2403626, February 5, 1985, and section 104(Db)
Order No. 2403645, February 21, 1985, are VACATED. MSHA' s civil
penalty proposal for the citation IS REJECTED AND DI SM SSED

As stated earlier, the purpose of the wage provision found
inthe Act and rule with respect to Part 90 mners is to
encourage mners to exercise their transfer option to a job in a
| ess dusty atnosphere. By not having to take a pay cut upon
transfer to a position which my pay less, the mner is nore
likely to transfer to protect his health than he woul d be
otherwise. In M. Gahanms case, his August, 1980, transfer from
under ground belt mai ntenance man to surface car dropper was an
option exercised by M. G ahamto preclude his further exposure
to hazardous dust, and the transfer was acconplished by Lady Jane
in response to MBHA's earlier notification of M. Gaham s Part
90 mi ner status.
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At the time of his transfer to the car dropper's position, M.
Graham retai ned his underground belt mai ntenance nman pay rate and
continued to be paid at that rate while occupying the position of
surface car dropper. Although he was subsequently designated by
Lady Jane in May, 1983, to be retained in its enploy as a surface
greaser after the effective date of the reduction in force and
reor gani zati on, Lady Jane continued to pay himhis underground
rate until Decenber 17, 1984, when he actually becane a surface
greaser. Under these circunstances, it seens clear to ne that M.
Grahamis initial transfer and salary retention were acconplished
in full conpliance with the applicable statutory and regul atory
requirenents of the law. It also seens clear that M. Gahams
initial transfer in 1980 was the direct result of his Part 90
m ner status, and his decision to exercise his transfer option.
There is no evidence to suggest that at that point in tinme Lady
Jane or M. G aham had know edge of the subsequent chain of
events which gave rise to the reorgani zati on and reduction in
force.

Wth regard to M. G aham s subsequent placenent in the
surface greaser position, | conclude and find that it cane about
as the result of the reorganization and reduction in force, and
not because of M. Gahamis Part 90 miner status. On the
effective date of the reorganization, the underground nmi ne was no
| onger in existence, the remaining work force was realigned in
accordance with seniority, and M. G ahamwas pl aced from one
surface job to another. Even if he had not been a Part 90 m ner
the result would have been the sanme, and his options were
somewhat |imted. He could have resigned, taken optiona
retirement, or sought enploynent in other positions w thin Lady
Jane's corporate structure. He obviously opted to stay on as an
enpl oyee of Lady Jane, and had no choice as to the position for
whi ch he was selected to be retained in the realigned work force.

I conclude and find that M. Grahanis placenment in the
surface greaser's position was the result of a legitimte
busi ness need of Lady Jane, and that it was the result of a
reduction in force and reorgani zati on, rather than a transfer
resulting fromdust exposure. For the same reasons discussed with
respect to ny findings and concl usi ons concerning ny
interpretation and application of section 101(a)(7) and 30 C F. R
090. 103(b), in M. MCracken's case, | conclude and find tha
Lady Jane was under no obligation to maintain M. G ahans pay
status as a greaser. Accordingly, | cannot conclude that MSHA has
established a violation of section 90.103(b), and section 104(a)
Citation No. 2403627, February 5, 1985, and section 104(b) Order
No. 2403644,
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February 21, 1985, ARE VACATED. MSHA's civil penalty proposal for
the citation |'S REJECTED AND DI SM SSED.

Lady Jane's contentions that the citations and orders shoul d
be di sm ssed because it no | onger operates an underground coa
m ne or a surface work area of an underground coal m ne, and
therefore 30 C.F.R [190.103(b) is no longer applicable, ARE
REJECTED. | conclude that at the time of the operative violations
in these proceedi ngs, Lady Jane was subject to the provisions of
section 90.103(b). Wen the underground m ne was i n operation
the surface cl eaning plant processed coal fromthat mne as well
as nei ghboring mnes, and it was shipped to the Sunbury power
pl ant of Pennsyl vania Power & Light Conpany. Wen the underground
m ne was closed, the surface preparation plant continued to
process coal fromvarious |ocal mne operators, and it continued
to be shipped to the Sunbury plant. Thus, | conclude that the
area of the new surface preparation plant was a surface work area
of an underground mne at the time M. MCracken and M. G aham
wer e designated and placed in their last work positions. | also
conclude that the definition of "surface work area of an
underground coal mne" found in 30 CF.R [090.2, is broad enough
to cover Lady Jane's surface preparation facility.

ORDER

On the basis of the foregoing findings and concl usi ons, Lady
Jane's contests ARE CGRANTED, and the citations and orders in
guesti on ARE VACATED. MsHA's civil penalty proposals ARE
REJECTED, and the civil penalty proceeding IS D SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



