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APPENDI X B
Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges
SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 84-255-D
ON BEHALF OF MBHA Case No. BARB 84-35
JAMES CORBI N, ROBERT CORBI N,
AND A. C. TAYLOR Sugartree No. 1 M ne
COVPLAI NANTS
V.

SUGARTREE CORPORATI ON,

TERCO, | NCORPCORATED, AND

RANDAL LAWSQON,
RESPONDENTS

DECI SI ON

Appear ances: Carole M Fernandez, Esq., Ofice of the
Solicitor, U 'S. Departnent of Labor, Nashville,
Tennessee, for Conpl ai nants;
Quy EE MllIward, Jr., Esqg., and D. Randal
Jewel |, Esqg., Barbourville, Kentucky, for
Sugartree Corporation and Randal Lawson, and
Carlos R Morris, Esq., Barbourville, Kentucky,
for Terco | ncorporated.

DEC!I SI ON
Before: Judge Melick

By deci si on dated Decenber 10, 1985, the Respondents
herein were found jointly and severally liable for costs and
damages resulting fromthe unlawful discharge of the named
Conpl ai nants under section 105(c)(1) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0801 et. seq., the
"Act". Hearings were thereafter held on the issue of costs and
damages on January 2, 1986, in London, Kentucky.

A backpay damage award is the sumequal to the gross pay the m ner
woul d have earned but for the unlawful discharge, |ess his actual "net
interimearnings.". Bradley v. Belva Coal Conpany, 4 FNMSHRC 982 (1982);
Secretary ex. rel. Dunmre and Estle v. Northern Coal Conpany, 4 FNMSHRC
126(1982). "Net interimearnings"” is an accepted termof art which does
not refer to net earnings in the usual sense (gross pay mnus various
wi t hhol di ngs). Rather, the termdiscribes the enpl oyees gross interim
earni ngs | ess those expenses (if any) incurred in seeking and hol di ng
the interim
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enpl oynment - expenses that the enpl oyee woul d not have incurred had
he not suffered the unlawful discharge. Belva Coal Conpany, supra.

It is undisputed that at the tine of their unlawful discharge from
Sugartree Corporation (Sugartree), each of the individual Conplainants
regularly worked 9 hours a day, 5 days a week. They earned $9.50
per hour for the first 40 hours a week and $14.75 an hour for the
additional 5 hours a week overtime. They al so worked one Saturday a
month in return for major nedical insurance coverage under a Blue Cross
and Blue Shield policy. According to former Sugartree president Randa
Lawson this coverage cost $200 per nonth for each enpl oyee. This anount
is to be included in the backpay award as a fringe benefit that was an
integral part of the Conplai nants wage-benefit package at Sugartree.
Nort hern Coal Co., supra.

The backpay conputati on based upon the stated earnings and fringe
benefits should conmence on July 6, 1984, the date the Conpl ai nants were
unl awful 'y di scharged and should term nate but not include the date of
reinstatenment or waiver of reinstatenent i.e., January 6, 1986. At
heari ngs on January 2, 1986, Janes and Robert Corbin accepted reinstatenent
to successor mne operator Terco, |ncorporated comenci ng January 6, 1986.
At the same proceedings A C. Taylor waived his right to reinstatenent because
he had obtai ned preferable alternative enpl oynment.

Robert Corbin also suffered specific | osses fromhis unlawful discharge
because he was thereafter required to twi ce refinance a jeep auto-
nmobi | e because of his inability to make the hi gher nonthly paynents.
According to the Bank of WIliansburg M. Corbin will be required to
pay $1,240.84 in additional finance charges because of this refinancing.
That anount is properly chargable as damages in these proceedi ngs and
i nterest should be charged on that anobunt in accordance with the costs
noted in Exhibit DG 6. See Secretary ex. rel. Noland v. Luck Quarries,
Inc., 1 FMBHRC 2426 (1980).

Respondents have the burden of proving nmitigation of damages i ncl udi ng
interimearnings. NNL.RB. v. lzzi, 395 F.2d 241 (1st Gr., 1968); and
N.L.R B. v. Mastro Plastics Corp., 354 F.2d 170 (2nd Cir.1965), cert.
denied 384 U. S. 972 (1966). In this case the Secretary produced each of the
Conpl ai nants as witnesses who testified concerning their interim earnings.
VWil e sone of this testinony is vague and inpreci se, Respondents have produced
no contradictory evidence. Accordingly | accept the testinony of the
ndi vi dual Conpl ainants as to their interimearnings as best as can be
reconstructed. \Were there is any uncertainty | have accepted the |arger
anmount of interimearnings thereby reducing the liability of Respondents.
There is also evidence in this case that the Conpl ai nants had received
vari ous
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anmounts of unenpl oyment conpensation and food stanps. These anounts are not
however generally considered to be "earnings" to be deducted from backpay
awards. Boitch v. FMBHRC and Neal, 704 F.2d 275 (6th G r.1983); N.L.R B. v.
Marshal | Field and Conpany, 318 U. S. 253, 255 (1943); N.L.R B. v.

Qullett G n Conpany, 340 U S. 361, 369 (1951).

JAMES CORBI N

$1, 000 should be deducted as interimearnings for amounts Janes

Corbin received in 1984 fromDick Hall who was apparantly superintendent

of a now defunct coal m ne operator. Although Corbin concedes that this
anmount was paid for work performed during 1984 he maintains that it was

a "loan" fromDick Hall to cover a "cold check" issued by the m ne operator
Since the "loan" finally makes good on his check to Corbin and since there
is no formal evidence of debt | consider this ampunt as interimearnings to
be deducted fromthe backpay award.

During the first quarter of 1985, Janes Corbin earned $1,800 fromthe
G rdner M ning Conpany. During the second quarter of 1985 he earned $500 at
the A. A Coal Conpany and $600 at the Fair Lady Coal Conpany. He earned
$2,400 at the Big Fanny Coal Company during the third quarter of 1985, and
during the fourth quarter of 1985 he received $560 for work perfornmed for
Junior Helton. As of the date of hearing he continued to work for Junior
Hel ton and presunably continued to earn a maxi nrum of $350 per week.

ROBERT CORBI N

It is not disputed that Robert Corbin had no interimearnings during
1984. The evidence shows that in the first quarter of 1985 he earned $1, 449
fromthe Grdner Mning Conpany and that during the secondquarter 1985 he
earned $1,466 fromthe Fair Lady Coal Conpany. Thereafter, and presumably
during the third quarter of 1985, Robert Corbin worked part tineat the
El lison Funeral Honme as a grave di gger earning $1,500. During the fourth
quarter of 1985 he earned $1,800 fromthe H & R Coal Conpany and as of the
date of hearing continued to work for this company at $300 per week.

A. C. TAYLOR

According to check stubs in evidence, M. Taylor had net interim
earnings fromthe Grdner Mning Conpany during the fourth quarter of 1984
of $792 (Exhibit D-G5). These check stubs show that M. Taylor had net
interimearnings fromthe Grdner Mning Conpany during the first quarter
of 1985 of $288. Since he testified to earning $380.27 fromthe G rdner
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M ni ng Conpany (Exhibit D-G4) for that same period. | accept this |arger
anount as correct. Taylor also earned $627.47 fromthe G & S M ni ng Conpany
during the first quarter of 1985. He had no earnings during the second and
third quarters of 1985. During the fourth quarter of 1985 commenci ng Cct ober
21, 1985, he was earning $350 per week. He continued to earn that anount

t hrough the date of the hearing.

CORDER

Wthin the framework of the findings in this decision the Secretary is
directed to conpute the total amount of damages and interest through January
31, 1986, to be awarded the individual Conplainants in this proceeding.

Those conputations shall be filed with the undersigned on or before

January 25, 1986. The Secretary is also directed to file a status report

on or before January 25, 1986, concerning the reinstatenment of James and
Robert Corbin. This decision is not a final disposition of these proceedi ngs
and such a disposition will not be nade until the issues of costs, danages,
interest, reinstatement and the anmount of civil penalty are finally resol ved.

Gary Melick
Admi ni strative Law Judge



