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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 84-43
PETI TI ONER A. O No. 44-03868-03520-A
V. CC & P Coal Co. No. 1 Mne
RUFUS BALDW N,
RESPONDENT
DEC!I SI ON
Appear ances: J. Philip Smith, Esq., Ofice of the Solicitor,

U S. Department of Labor, Arlington, Virginia,
for the Petitioner.

Bef or e: Judge Maurer
STATEMENT OF THE CASE

Thi s proceedi ng concerns a proposal for assessment of civil penalty filed
by the petitioner against the respondent pursuant to Section 110(c) of the
Federal M ne Safety and Health Act of 1977 (the "Act"), 30 U.S.C. [820(c),
seeking a civil penalty assessment of $500. Mre particularly, it is alleged
that on Cctober 20, 1982, the respondent, acting as an agent of the corporate
m ne operator, CC and P Coal Conpany, within the neani ng and scope of Sections
3(e) and 110(c) of the Act, know ngly authorized, ordered or carried out the
corporate mne operator's violation of 30 C.F. R [75.511, as stated in Section
104(d) (1) Citation No. 2071403. Said Citation, as nodified, states as foll ows:

Electric work was performed on the 220 volt control
circuit on the Lee Norse 245 continuous m ni ng machi ne

wi t hout openi ng and | ocki ng out the di sconnecting devi ce.
A fatal nmachinery accident occurred.

On Cctober 27, 1983, the CC and P Coal Conpany paid a civil penalty
assessnent of $2,000 for the foregoing violation (Petitioner's Exhibit No. 9).
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The respondent herein contested the violation and the proposed civil
enalty assessnment. Therefore, pursuant to notice, a hearing was convened in
Falls Church, Virginia, on Decenber 10, 1985, and while the petitioner appeared,
t he
respondent did not. In spite of the respondent's failure to appear, the hearing
on the nerits proceeded without him For reasons discussed later in this
deci sion, respondent is held to be in default, and is deenmed to have wai ved his
opportunity to be further heard in this matter

APPL| CABLE STATUTCRY AND REGULATORY PROVI SI ONS

1. The Federal M ne Safety and Health Act of 1977, Pub.L.
95164, 30 U.S.C. 0801 et seq.
2. Conmmi ssion Rul es of Procedure, 29 C.F.R [02700.1 et seq.
| SSUES

The issues presented in this case are whether the petitioner has
established a violation of Section 30 C F.R [75.511 and that this respondent
as an agent of CC and P Coal Conpany, knowi ngly authorized, ordered or carried
out that violation; and if so, the appropriate civil penalty that should be
assessed.

PETI TI ONER S CASE

Petitioner introduced the follow ng exhibits that were received in
evi dence in this proceedi ng:

1. A copy of Control Order No. 2003745 dated Cctober 20,
1982.
2. A copy of the Legal ldentity Report for No. 1 M ne,

CC and P Coal Conpany, dated June 2, 1982.

3. A copy of a letter dated Novenber 5, 1982, from CC
and P to MSHA establishing interstate commrerce.

4. A copy of the Section 104(a) Citation No. 2071403,
i ssued on Cctober 21, 1982.

5. A copy of the nodification of Citation No. 2071403
to a 104(d)(1) citation, dated Cctober 27, 1982.
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6. A copy of the abatement of Citation No. 2071403 dat ed
Cct ober 27, 1982.

7. A copy of a Menorandum of Record to the District
Manager from Roy D. Davi dson concerning the fatal
acci dent of October 20, 1982.

8. A copy of the Report of Investigation concerning the
fatal accident of Cctober 20, 1982, co-authored by
Dorsey C. Onens and Roy D. Davidson

9. A copy of the Decision Approving Settlenent in the
case styled Secretary of Labor, Mne Safety and Health
Admi ni stration (MsHA) v. CC and P Coal Conpany, 5 FMSHRC
1938 (1983).

10. A conputer printout certified by the Ofice of Assessnents
of the Mne Safety and Heal th Adm ni strati on, show ng that
the civil penalties, assessed by the ALJ in Exhibit No. 9,
supra, were paid by the corporate operator, CC and P Coal Co.

M. Roy D. Davidson appeared and testified on behalf of the petitioner
He is an electrical engineer enployed by MSHA in Northern Virginia and as such
has been involved in coal mne accident investigations for sonme ten (10) years.
He investigated the fatal accident which is the subject of this case and
co-aut hored the final version of the Report of Investigation (Petitioner's
Exhi bit No. 8).

The substance of his testinmony was that M. Bal dwi n, respondent herein,
was perform ng sone electrical work on the start-stop switches that control the
ri pper heads, conveyor chain and punp notor of the continuous mner at the tine
the fatal accident occurred. This was a |owvoltage circuit and Bal dwi n was
performng this work w thout opening and | ocki ng-out the di sconnecti ng devi ce.
In M. Davidson's opinion it was Baldwin's responsibility to see to it that the
di sconnecti ng device was open and | ocked out per 30 C.F.R 075.511. He al so
believes that this is common know edge in the mning industry and therefore
that Baldwin knew it was required and al so knew t here was power on the nachi ne
just prior to the accident.

At the time of the accident, Baldw n was enpl oyed at CC and P Coal Comnpany
as a section foreman and also a certified electrician and the electrician of
the section. The accident victim Oville Terry Cooper, worked for Bal dwi n on
his crew
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The di sconnecting device was |ocated at the power center, approximtely
250 feet away fromthe continuous m ning machi ne. The effect of opening up and
| ocki ng out the disconnecting device is that it provides positive assurance
that the power has been renoved fromthe conti nuous m ni ng machi ne.

M . Davidson reconstructed the accident on the record as follows: On the
nmor ni ng of October 20, 1982, at approximately 8:00 AAM, the section crew with
M. Baldwin as the section foreman entered the nmne. They arrived on the
section at approximately 8:30 AAM This particular Lee Norse continuous m ning
machi ne had had el ectrical problens for several nonths with the ripper heads,
conveyor belt and punp nmotor com ng on inadvertently. It also had had
intermttent problenms with stopping the ripper heads. Bal dwi n knew of this and
was directly involved with these problens. On the day of the accident, the
previous shift had al ready worked on the continuous nminer all night, and the
ri pper heads had been raised into an upper position and were supported by
wooden bl ocks. The norning of the accident, Baldw n removed a control panel on
the m ning nmachine to work on the nethane nonitor and he assigned Ti m El swick
the scoop operator, to go to the power center and "kill the main power supply.”
After correcting the problemw th the nmethane nonitor, Baldw n put the control
panel back and replaced the cover on the main control panel in the operator's
deck. After work on the methane nonitor systemwas conpleted, electric power
was restored at the power center. Immrediately prior to the accident, Bal dw n
was preparing to install some insulating paper behind the start-stop switches
to prevent the switches fromcontacting the inside of the switch control pane
and becom ng shorted across. Terry Rose, working with and for Bal dwin, raised
the ripper heads to renove the wooden bl ocks and then let the ripper heads cone
down to the floor. This fact in and of itself would indicate to all, including
Bal dwi n, that there was power on the machine. It had been turned back on. Prior
to commenci ng work on the switches, Baldwi n had assigned three (3) of his nen,
including the victim Cooper, to tighten the ripper chain while he and Rose
wor ked on the start-stop switches. They were so engaged when at approxi mately
9:30 AM as Baldwin was renoving the switch fromits nmounting |location, the
ri ppers suddenly started, catching Cooper, who was bendi ng over the rippers
assisting in tightening the ripper chain adjustment bolt, and fatally injuring
hi m

FI NDI NGS AND CONCLUSI ONS
RESPONDENT" S FAI LURE TO APPEAR AT THE HEARI NG

The record in this case reflects nunerous attenpts to establish contact by
mai |l or tel ephone with M. Bal dwi n on
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the part of both nyself and counsel for the petitioner, M. Smth. He has never
contacted either nyself or M. Smith to indicate his desires or his position
with regard to the issues in this case. The only comunication fromhimin this
record i s an undated "Answer" that states that he does not disagree with the
violation, only with the gravity of the violation and recites that he cannot
afford to pay $500.

On the norning of the hearing (Decenber 10, 1985), which was "noticed" on
Cct ober 17, 1985, Ms. Baldwin called M. Smith to explain that her husband
woul d not be at the hearing that norning because his car was broken down in
Al abama, where he now works. She was unable to provide a tel ephone nunber to
call M. Baldwin, either at hone or at work.

Under the circunstances in this record, which include at |east three
attenpts (all unsuccessful) to conmunicate with M. Bal dwi n subsequent to his
belatedly filing an "Answer,"” | conclude and find that he has waived his right
to be heard further in this matter and that he is in default.

Al t hough Conmission Rule 29 C.F.R [02700.63 calls for the issuance of a
Show Cause Order before a party is defaulted, given the facts of this case
where the respondent has repeatedly failed to respond or otherw se conmuni cate
with ne or counsel for petitioner, | conclude that the issuance of such an
order would be a futile gesture.

FACT OF VI OLATI ON

I conclude and find that the petitioner has established a violation of 30
C.F.R 075.511 by a preponderance of the evidence. Respondent hinself, by his
"Answer" does not "disagree" with the facts of the violation. In any event, the
evi dence is undisputed that electrical work was being performed by Baldwin on a
| ow voltage circuit w thout opening and | ocking out the disconnecting device.

Negl i gence

M. Davidson testified that it is conmon knowl edge in the coal mning
i ndustry that when you performelectrical work on a piece of machinery, you
must open and | ock out the disconnecting device. It was M. Baldwin's
responsibility to do this. He knew there was power on the machine. He knew the
machi ne had a history of electrical difficulties. Yet he assigned three of the
men on his crewto work on the ripper chain, which required themto place
thensel ves in close proximty to the rippers while he performed el ectrical work
on the start-stop switches for the rippers. | conclude and find that this
constitutes an extrenely hi gh degree of negligence.
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Gavity

| find that this violation was extrenely serious. It was the direct cause
of a fatality.

H story of Prior Violations

Counsel for petitioner has stated and | find that M. Bal dwi n, personally,
has no history of prior violations.

Section 110(c) Criteria

The undi sputed evidence in this case establishes w thout any question that
M. Baldwi n, the individual respondent herein, was the agent of CC and P Coal
Company and as such did personally and know ngly authorize, order and carry out
the violation of 075.511 cited in this instance.

Cvil Penalty Assessnent

The violation in this case was assessed by MSHA at $500. This was anended
at the hearing to $1,000 by counsel for petitioner. | fully concur that $1,000
woul d be a reasonable penalty for the egregious violation in this case.
However, because of the default nature of the proceeding and because it is
reasonabl e to assune that M. Baldwi n reasonably expected his penalty would be
l[imted to the maxi mum of which he had notice, and taking into account the
requi renents of Section 110(i) of the Act, | conclude that a civil penalty
assessnent of $500 will adequately serve the public interest.

CORDER

The respondent 1S ORDERED to pay a civil penalty in the anount of $500 for
the violation in question, and paynment is to be nade to MSHA within thirty (30)
days of the date of this decision and order. Upon receipt of paynent by the
petitioner, this case is dism ssed.

Roy J. Maurer
Admi ni strative Law Judge



