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REI DHEAD SAND & ROCK, | NC.,
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DECI SI ON

Appear ances: Marshall P. Sal zman, Esq., O fice of the Solicitor,
U S. Departnment of Labor, San Francisco, California,
for Petitioner.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, (MSHA), charges respondent with violating
safety regul ati ons pronul gated under the Federal M ne Safety and
Health Act, 30 U S.C. 0801 et seq., (the Act).

After notice to the parties, a hearing on the nmerits took
pl ace i n Phoeni x, Arizona on January 29, 1986.

Respondent failed to appear at the hearing and further
failed to reply to an order to show cause issued after the
heari ng.

Sunmmary of the Case

Gary Day, an MSHA supervisory mne inspector since 1975,
i nspected respondent on March 28, 1985 (Tr. 3).

On that occasion he observed that a 16 foot w de roadway, or
ranp, |acked berms or guards. The ranp provides the only access
to a dunmp hopper; further, it was elevated on a repose of zero to
five feet (Tr. 5, 8).

A ten foot wide front-end | oader travels the ranp to dunp
material into the hopper (Tr. 5). The | oader, which wei ghed
several tons, had a ten foot wi de bucket with six foot tires (Tr.
6). The loader travels forward with the bucket elevated, then it
backs down after dunping its load (Tr. 7).
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The foregoing facts caused the inspector to issue Gtation
2087473 for a violation of 30 C.F. R [56.9022. The cited
regul ati on provides as foll ows:

Bernms or guards. Berns or guards shall be provided on
t he outer bank of el evated roadways.

I nspector Day further observed that there was no handrail to
serve as a guard for the conveyor. In addition, there was no
energency stop cord device along this waist high wal kway which
was adjacent to the rollers of the conveyor (Tr. 9, 10). Various
wor kers use the wal kway to service and inspect the conveyor (Tr.
10).

The foregoing facts caused the inspector to issue Gtation
2087474 for a violation of 30 C.F. R [56.9007. The cited
regul ati on provides as foll ows:

Unguar ded conveyors with wal kways shall be equi pped
wi th emergency stop devices or cords along their ful
| engt h.

Di scussi on
The facts establish a violation of each regul ati on

There were no berns or guards on the outer edges of the
el evated roadway. Accordingly, the initial citation was properly
i ssued.

Concerning the second citation: the evidence establishes
that the conveyor along part of its wal kway was unguarded. In
addition, the wal kway | acked an energency stop device or cord.

The citations should be affirned.
Cvil Penalties

The criteria to assess civil penalties is set forth in
Section 110(i) of the Act, now 30 U.S.C. [0820(i). It provides as
fol | ows:

The Conmi ssion shall have authority to assess all civil
penalties provided in this Act. In assessing civil nonetary
penalties, the Comm ssion shall consider the operator's history
of previous violations, the appropriateness of such penalty to
the size of the business of the operator charged, whether the
operator was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and the
denonstrated good faith of the person charged in attenpting to
achi eve rapid conpliance after notification of a violation
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Concerning the foregoing criteria: since it was favorable to
respondent the judge accepted counsel's representation that the
operator's history was relatively good i nasnuch as the conpany
had only two prior citations. In addition, the operator abated
the violative conditions (Tr. 4). The evidence al so indicates
that the inposition of a penalty would not inpair the operator's
ability to continue in business (Tr. 8). The operator was
negl i gent since both of the violative conditions were open and
obvious. The gravity of each violation was high since a fatality
could result; however, the inspector indicated that it was
"reasonably unlikely" that an accident would occur

The Secretary argues that the Conm ssion should not be bound
by MSHA' s characterizations of the violations as non S & S.
Therefore, it is asserted that the automatic twenty doll ar
penalty as proposed here is not appropriate (Tr. 13, 14).

| agree that the Commission is not bound by the MSHA
formula. Sellersburg Stone Conpany v. FMBHRC, 736 F.2d 1147, 1152
(7th Cir.1984). However, in this case the evidence indicates the
exposure to the | oader operator was nminimal. The | oader only
traveled 25 to 30 feet to where it dead-ended into the hopper. In
connection with the unguarded conveyor, | note there was a
handrail which served as a guard on a portion of this wal kway.
Apparently only a small portion was unguarded.

On bal ance, | deemthat the proposed penalties are
appropri ate.

Concl usi ons of Law
Based on the entire record and the factual findings made in
the narrative portion of this decision, the follow ng concl usi ons
of law are entered:
1. The Commi ssion has jurisdiction to decide this case.

2. Respondent violated 30 C.F. R [56.9022 and [56. 9007.

3. The citations and the proposed civil penalties therefor
shoul d be affirned.

CORDER

Based on the foregoing facts and conclusions of law | enter
the foll owi ng order:

1. Gtation 2087473 and the proposed penalty of $20 are
affirnmed.
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2. Citation 2087474 and the proposed penalty of $20 are affirned.

3. Respondent is ordered to pay to MSHA the sum of $40
within 40 days of the date of this decision.

John J. Morris
Admi ni strative Law Judge



