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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEST 85-79-M
PETI TI ONER A. C. No. 05-03920-05501
V. Vezzani Pit M ne

WALSENBURG SAND & GRAVEL
COVPANY, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Robert J. Lesnick, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for the Petitioner
Ernest U. Sandoval, Esq., \Wal senburg, Col orado,
for the Respondent.

Bef or e: Judge Carl son

Thi s case, heard under the provisions of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. [0801 et seq. (the Act),
arose froman inspection of respondent's gravel pit on Decenber
5, 1984. On that day a federal mne inspector issued a single
citation for the violation of a mandatory safety standard
promul gated by the Secretary of Labor pursuant to the Act. The
respondent, Wal senburg Sand & Gravel Conpany, Inc. (Wl senburg),
contested the Secretary's petition for inposition of a $20.00
civil penalty. The case was heard at Puebl o, Col orado, with both
parties presenting evidence. Both parties waived the filing of
briefs or other post-hearing subm ssions.

REVI EW AND DI SCUSSI ON OF THE EVI DENCE

On Decenber 5, 1984, two federal nmine inspectors, Ralph E
Billips and Carl Baron, visited Wal senburg's gravel pit in
Huer fano County, Colorado. In the course of inspecting the
conpany's heavy equi pnent, they observed a fluid | eak fromthe
rear differential of a Hough 70 Series front-end | oader. The | eak
was on the right side of the differential, and the fluid was
present on the exterior of the right-rear wheel

The four-wheel ed | oader was dunping rock into the rock
crusher at the tine of the inspection. The two inspectors knew
that the | oader had drum brakes in the rear, and feared that the
| eaking differential fluid - they believed it came froma defective
seal - would reduce the efficiency of the right-rear wheel brakes,
or render them wholly inoperable. This, they reasoned, would
endanger the operator of the |oader
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Inspector Billips stopped the | oader operator and questioned
hi m about the brakes. According to Billips, the operator replied that
the leaking fluid " . . . was definitely affecting the
right-rear brakes of the |oader" (Tr. 8A9). Later, Billips
testified that the | oader operator said that the right-rear
brakes were "conpletely inoperable” (Tr. 15). Inspector Baron
who was present during the conversation, indicated that the
operator said " he was having problens with the right-rear
brake" (Tr. 36).

Based upon this information, Inspector Billips issued a
citation chargi ng Wal senburg with violation of the nmandatory
safety standard published at 30 C.F.R [56.9A2. That standard
provi des:

Equi prent defects affecting safety shall be corrected
before the equi prent is used.

M. Louis Vezzani testified for Wal senburg. He indicated
that he is the "owner and operator"” of the conpany. Vezzan
acknow edged that the rear differential was |eaking sone fluid.
He testified, however, that he and a mechanic pulled the
right-rear wheel and exam ned the brakes after Billips issued the
citation. The bands and druns, he clained, were wholly free of
fluid and were in proper working order. He said that the sea
itself was not | eaking; but he found that the plate upon which
the seal was seated had a small "ding" which accounted for the
escape of differential oil. He found nothing which would inpair
the effectiveness of the brake. He and his hel per repaired the
"ding," and replaced the seal, but did nothing nore (Tr. 22A24).

Mor eover, according to M. Vezzani, no enpl oyee had reported
to himany difficulty with the | oader's brakes.

It is clear fromthe inspectors' testinony that they did not
contend that the nere presence of differential fluid on the
exterior of the rear wheel was a defect "affecting safety"” under
the cited standard. O herw se they would not have gone on to
expl ain the hazards of brake failure associated with the fluids
reaching the interior of the wheel and specifically the bands or
drunms. Put another way, the presence of the fluid raised in their
m nds a possibility that effective braking was jeopardi zed. They
found confirmation for that suspicion in the adm ssion of the
operator of the loader that the right-rear brake was defective.
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Counsel for Wal senburg maintai ned that the decl arati ons of
t he | oader operator should be excluded as hearsay. The statenents of
the operator were clearly adm ssible, however, under 80(d)(2)(D)
of the Federal Rules of Evidence as statenments of an agent
concerning a matter within the scope of his enploynment. Such
statenments are not hearsay under the Rule. Wile the enpl oyee's
statenments were adm ssible, the question confronting us here is
one of testinonial weight.

M. Vezzani testified that he inspected and tested the
brakes and found no defect. M. Vezzani was a forthright witness,
and I found his testinony convincing. | do not doubt that the
| oader operator spoke as the inspector said he did. Unlike
Vezzani, however, who was present and subject to
cross-exam nation, neither the accuracy of the operator's
observations or his possible notives or biases were open to
courtroom scrutiny.

| therefore conclude that the Secretary has failed in his
proofs. The citation nust be vacated.

CONCLUSI ONS OF LAW
Upon the entire record herein, and in accordance with the
factual findings contained in the narrative part of this
decision, the follow ng conclusions of |aw are made:

(1) This Comm ssion has jurisdiction to hear and decide this
matter.

(2) Wal senburg did not violate the standard published at 30
C.F.R [56.9A2 as all eged.

ORDER
Accordingly, the citation in this case is ORDERED vacat ed

and this proceeding is dismssed.

John A. Carlson
Admi ni strative Law Judge



