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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 85-45-M
PETI TI ONER A.C. No. 42-01760- 05504
V. Anderson M I1ing
ANDERSON M LLI NG COVPANY
RESPONDENT
DEC!I SI ON
Appear ances: James H. Barkley, Esq., Ofice of the Solicitor

U S. Department of Labor, Denver, Col orado,

for Petitioner;

M. J.L. Anderson, Anderson MIIing Conpany, Wods
Cross, Utah, pro se

Bef or e: Judge Morris

Thi s case, heard under the provisions of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0801 et seq., (the
Act), arose froman inspection of respondent's |ime processing
pl ant on Septenber 7, 1984. On that date a federal m ne inspector
issued a citation for the violation of a safety regul ation
promul gated by the Secretary of Labor pursuant to the Act. The
respondent, Anderson MIIing Conpany, contested the Secretary's
petition for the inposition of a civil penalty.

The case was heard in Salt Lake Cty, U ah on February 12,
1986 with both sides presenting evidence. Neither parties desired
to file post-trial or other post-hearing subm ssions.

| ssues

The i ssues are whet her respondent violated the regul ation
is so, what penalty is appropriate.
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Citation 2358836

The above citation alleges respondent violated 30 CF. R [
56.14A1. The cited regul ati on provi des as foll ows:

056. 14 Use of Equi pnent

Guar ds
56. 14A1 Mandatory. Gears; sprockets; chains, drive,
head, tail, and takeup pulleys; flywheels; couplings;

shafts; sawbl ades; fan inlets; and simlar exposed
nmovi ng machi ne parts which may be contacted by persons,
and which may cause injury to persons, shall be

guar ded

Sunmary of the Case

On the day of his visit to the worksite Edward Cordovo Sot o,
a federal mne inspector, found that the head pulley of
respondent's el evated conveyor should have been guarded. Pinch
poi nts were forned where the conveyor belt goes over the roller
(Tr. 13A15). The pinch points were an arms |ength, about 18
i nches, froman adjacent platformthat provided access to the
area (Tr. 14, 15). The operator's enpl oyees indicated there had
been sone spills; in addition, wire and wood coul d have becone
entangl ed in the machinery (Tr. 14). Maintenance would al so be
performed in the area of the pinch points (Tr. 15, 16).

Wtness Anderson, citing his answer filed in the case,
testified that other federal inspectors had not considered the
pi nch points to be a problem (Tr. 30). In addition, this
particul ar item had been previously approved for safety (Answer).

The conpany has been accident free.

This particul ar conveyor only runs six mnutes out of 24
(Tr. 28, 31).

Di scussi on

The evi dence establishes that the pinch points were exposed
nmovi ng parts. Further, a workman doi ng mai nt enance woul d be
within 18 inches of this hazard. He coul d becone entangled in the
pi nch points. The potential for a fatality or serious injury
exi sted in these circunstances.

Respondent al so asserts that a previous MSHA i nspector
approved the lack of a guard at this location. In short,
respondent invokes the doctrine of collateral estoppel against
VBHA.

| have previously refused to apply the doctrine in simlar
ci rcunst ances. MSHA inspectors have different areas of ex-
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perti se; another inspector may not believe this condition was a
viol ation of the regulation. The doctrine of collateral estoppe
cannot be invoked to deny mners the protection of the Mne
Safety Act. Servtex Materials Conpany, 5 FMSHRC 1359 (1983);
Kennecott M neral s Conpany, 6 FMSHRC 2023, 2028 (1984). See al so
t he Conmi ssi on deci si on concerning estoppel in King Knob Coa
Conpany, Inc., 3 FMSHRC 1417 (1981).

The citation should be affirned.
Determ nation of an Appropriate Penalty

Section 110(i) of the Act requires the Conm ssion, in
penalty assessnents, to consider the operator's size, its
negligence, its good faith in seeking rapid conpliance, its
history of prior violations, the effect of a nonetary penalty on
its ability to remain in business, and the gravity of the
violation itself.

The evidence shows that respondent is quite small with only
one or two enployees. It further shows that the operator's
negligence is |ow inasmuch as the photographs indicates this
| ocation is not open and obvi ous. The operator established good
faith in that it rapidly abated the violative condition. The
conpany had four prior violations in the two-year period before
Septenber 6, 1984. The evidence further indicates that the
conpany di sconti nued operations for a two nonth period begi nni ng
t he week before the hearing. This was an annual downturn. The
gravity of the violation is severe if an accident should occur

On balance, | deemthat a penalty of $25 is appropriate.
Concl usi ons of Law
Based on the entire record and the factual findings made in
the narrative portion of this decision, the follow ng concl usi ons
of law are entered:
1. The Commi ssion has jurisdiction to decide this case.

2. Respondent violated 30 C.F. R [56. 14A1.

3. The contested citation should be affirned and a penalty
assessed therefor.

ORDER

Based on the foregoing facts and conclusions of law | enter
the foll owi ng order:

1. Citation 2358836 is affirned.
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2. Acivil penalty of $25 is assessed.

3. Respondent is ordered to pay the sumof $25 to MSHA
within 40 days of the date of this decision.

John J. Morris
Admi ni strative Law Judge



