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Statement of the Proceedi ngs

These proceedi ngs concern civil penalty proposals filed by
the petitioner against the respondent pursuant to section 110(a)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
820(a), seeking civil penalty assessnents for four alleged
violations of certain mandatory safety standards found in Part
75, Title 30, Code of Federal Regul ations. Docket No. SE 85A36AR
is acontest filed by JimWalter Resources, Inc., challenging the
legality of section 104(d)(2) Order No. 2482922, which is the
subj ect of civil penalty Docket No. SE 85A62.

The respondent filed tinmely answers contesting the proposed
civil penalties and hearings were held in Birmngham Al abama
The parties waived the filing of posthearing proposed findings
and concl usions. However, all oral arguments made by counsel on
the record during the course of the hearings have been consi dered
by me in the adjudication of these cases.

| ssues

The critical issue presented in these proceedings is whether
or not the respondent is obliged to maintain its ventilation |ine
curtains within 10 feet of all faces, or only the working faces
fromwhi ch coal is being extracted or was nost recently
extract ed.

In determ ning the anount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violations.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).
3. 30 C.F.R 0O75.316.

4. Commission Rules, 29 C F.R [J2700.1 et seq.
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Sti pul ations

The parties stipulated to the foll ow ng:

1. The respondent is the owner and operator of the
subj ect m ne

2. The respondent and the mine are subject to the
jurisdiction of the Federal Mne Safety and Health Act
of 1977.

3. The Adm nistrative Law Judge has jurisdiction in
t hese cases.

4. The MSHA Inspectors who issued the subject orders or
citations were authorized representatives of the
Secretary.

5. Atrue and correct copy of the subject orders or
citations were properly served upon the respondent.

6. Copies of the subject orders or citations and
determ nations of violations at issue are authentic and
may be admitted into evidence for purpose of
establishing their issuance, but not for the purpose of
establ i shing the truthful ness or rel evance of any
statenents asserted therein.

7. The inposition of civil penalties in these cases
will not affect the respondent's ability to continue in
busi ness.

8. The alleged violations were abated in good faith.

9. The respondent's history of prior violations is
aver age.

10. The respondent is a mediumsize m ne operator

The violations in issue in these proceedings are as foll ows:
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Docket Nos. SE 85A62 and SE 85A36AR

Section 104(d)(2) "S & S" Order No. 2482922, was issued at
2:10 p.m, on Decenber 4, 1984, and it cites a violation of
mandat ory safety standard 30 C.F.R [075.316. The condition or
practice is described as foll ows:

The conpani es (sic) approved ventilation plan was not
being complied with in that the curtain line in No. 2
entry on the No. 13 section neasured 24 feet fromthe
face. They had turned a crosscut fromthe No. 2 entry
toward the No. 1 entry on the curtain line side |eaving
the No. 2 entry 24 feet fromthe deepest penetration
The conpani es (sic) approved ventilation plan states
that the line brattice shall be maintained within 10
feet of the area of deepest penetration of all faces in
all working places inby the | ast open crosscut at al
ti mes, except while roof bolting and servicing as
stated in the plan

Docket No. SE 85A109

Section 104(d)(2) "S & S" Order No. 2481092, was issued at
11: 02 a.m, on April 8, 1985, and it cites a violation of
mandat ory safety standard 30 C.F.R [075.316. The cited condition
or practice is described as foll ows:

The current approved ventilation nmethane and dust
control plan was not being conplied with on the No. 11
section (011A0) in that the line curtain was 19 feet
fromthe point of deepest penetration of the face of
the No. 2 entry. The plan requires line curtain be
mai ntai ned within 10 feet of all working places inby
the | ast open crosscut at all tines.

Docket No. SE 85A124

Section 104(a) "S & S" Citation No. 2347351, was issued at
2:20 p.m, on April 13, 1985, and it cites a violation of
mandat ory safety standard 30 C.F.R [075.503. The condition or
practice is described as foll ows:

The Joy nodel 12, S/ N 3524 and approval No.
2GA33344AA00 being operated in the faces of the No. 6
active section to cut and | oad coal fromthese faces
was not bei ng mai nt ai ned
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in permssible condition in that an opening in excess of
. 004 inches was observed in the Iid of the control box.

Section 104(d)(2) "S & S" Order No. 2482911, was issued at
6:00 a.m, April 13, 1985, and it cites a violation of mandatory
safety standard 30 C F.R [75.316. The condition or practice is
descri bed as foll ows:

The current approved ventilation and net hane and dust
control plan was not being conplied with in the No. 3
entry on the No. 6 section. The line brattice was
neasured to be 34 feet fromthe face of the No. 3
entry. The plan states that line brattice shall be
mai ntained to within 10 feet of the area of deepest
penetration of all faces in all working places inby the
| ast open crosscut at all tines except while roof
bolti ng. Roof bolting was not being perfornmed in the
entry and a distance greater than 10 feet has not been
granted by the MSHA District Mnager.

Docket No. SE 85A123

Section 104(d)(2) "S & S" Order No. 2346556, was issued at
9:40 a.m, on April 15, 1985, and it cites a violation of
mandat ory safety standard 30 C.F.R [075.316. The cited condition
or practice is described as follows: "The approved ventil ation
nmet hane and dust-control plan was not being conplied with in the
No. 5 entry crosscut right in that the line brattice was 17 feet
fromthe face. The approved plan requires that line brattice be
mai ntained to within 10 feet of all working places."

The parties stipulated that the issue concerning the alleged
vi ol ati ons of mandatory safety standard 30 C.F. R 075. 316, and
the contestant/respondent’'s approved ventilation and net hane and
dust-control plan are identical to the issue presented in the
case of MBHA v. Jim Walter Resources, Inc., Docket No. SE 85A42,
deci ded by Judge Broderick on Septenber 27, 1985, 7 FMBHRC 1471
The parties agreed that the issue presented is that stated by
Judge Broderick at 7 FVMSHRC 1474, as follows: "Whether respondent
is obliged to maintain line curtain within 10 feet of all faces,
or only the face fromwhich coal is being extracted or was nost
recently extracted?"
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The parties also stipulated and agreed that the "face" issues
with respect to the ventilation plans in all of these cases are
identical and that mny dispositive deternmination of this issue in
Docket No. SE 85A109, is dispositive of all of the subject cases.
The parties al so agreed and stipul ated that the all eged
viol ations are accurately described and evaluated in the
appropriate sections of the respective orders and that the
preconditions of the respective orders (unwarrantable failure, no
"clean" inspection, etc.) are net if the "face" issue
determ nation is nade in favor of MSHA' s position

In the prior decision by Judge Broderick, he concluded that
the respondent was in violation of its approved ventilation plan
by failing to maintain line curtain within 10 feet of the face in
the No. 3 entry on the No. 4 section in the No. 4 Mne. Hi s
di spositive ruling (conclusion of law) is stated as follows at 7
FMBHRC 1474A1475:

3. The approved ventilation, methane and dust control
plan in effect at the subject mne on Novenmber 13, 1984
required that line curtains be maintained within 10
feet of all faces in all working places. A "coal face"
is defined in A Dictionary of Mning, Mneral and
Rel ated Terms, U.S. Departnent of the Interior (1968)
as

a. The mning face fromwhich coal is extracted by
l ongwal |, room or narrow stall system Nelson. b
A working place in a colliery where coal is hewn,
won, got, gotten fromthe exposed face of a seam
by face workers. Pryor, 3

This definition obviously is not linmted to the tine

during which coal is actually being extracted. It includes

wor ki ng faces as well as faces fromwhich coal has been or will
be extracted. The | anguage of the approved plan is all inclusive
and clearly includes entry No. 3 cited in this case. The obvi ous
pur pose of the changes nade in 1972 was to go beyond the
requirenent of 30 C.F.R [75.302A1(a) that line brattice be
installed no nore than 10 feet from active working faces. Al
faces, including idle faces, are covered by the plan. The reason
for their inclusions is the unusually
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hi gh nethane liberation in the m ne. Respondent argues that the
requi renent is onerous and that it has not been enforced by MSHA
prior to 1984. Neither of these argunents can affect the
interpretation of the wording of the plan, and | reject them

MSHA' s Testi nony and Evi dence

Wth regard to Order No. 2482922, issued in civil penalty
Docket No. SE 85A62 and contest Docket No. SE 85A36AR, Order No.
2482911 issued in civil penalty Docket No. SE 85A124, and O der
No. 2346556, issued in SE 85A123, the parties agreed that NMSHA
need not present testinmony fromthe inspectors who issued those
orders since their testinmony would be the same as the inspector
who i ssued Order No. 2481092 in civil penalty Docket No. SE
85A109. The parties agreed that all of these orders present
common i ssues of the application and enforcenment of mandatory
standard section 75.316, and the respondent’'s ventilation plan
(Tr. 90A92; 256A258).

MSHA | nspector Judy McCorm ck confirned that she inspected
the No. 7 Mne on April 8, 1985, and issued Order No. 2481092,
(Docket No. SE 85A109). She identified exhibit GA3 as a sketch of
t he underground scene and confirned that it accurately portrays
the condition she cited. She stated that coal was being nmned at
t he point shown by an "X' on the sketch and that the violation
occurred at point "Y' where the face had been penetrated. The
line curtain depicted by the dotted |line was | ocated 19 feet
outby that "Y' face, and since the ventilation plan required that
the curtain be maintained to within 10 feet of all faces, she
i ssued the violation (Tr. 96).

Ms. McCormick stated that the hazard presented in not having
the curtain to within 10 feet of a face is the possibility of
nmet hane accunul ations at the "Y' face, and she noted the
direction of the air ventilating the entry by the arrows shown on
the sketch (Tr. 98). She confirmed that the ventilation plan
exhibit GA1, at page 10, requires that a mnimum of 17,000 cubic
feet of air reach the end of the line brattice where coal is
being cut. Since coal was not being cut at the "Y' face, only
7,000 cubic feet of air was required at that location (Tr.
98A99) .

On cross-exam nation, Ms. MCormick stated that she nade a
met hane test and found | ess than one percent of methane at the
"Y* face, and she confirmed that her interpretation of the plan
was nmade to prevent a potential buildup of mnethane,
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and that was the reason why she believed the line curtain should
have been installed to within 10 feet of the face in question
(Tr. 101). She confirmed that all of the area shown on the sketch
was idle at the tine of her inspection, and that the nost
recently mned area was at the point marked "X'. She estinated
that the respondent had turned away fromthe point marked "Y' and
began mning toward the point marked "X' several days earlier
than the day of her inspection (Tr. 101A102).

Ms. McCormck defined a "working face" as an area from which
coal is extracted on the mning cycle. She stated that the | aw
does not provide a legal definition of the term"face," and she
woul d "guess” that it means an area fromwhich coal is to be
extracted or is being extracted (Tr. 102). She stated that since
the area shown as "Y' had been penetrated, she would consider it
a "face" requiring line brattice to within 10 feet. Had the area
not been penetrated, and although respondent defines it as a
"rib," she would still "theoretically" consider it to be a "face"
because coal will in the future be extracted fromthat |ocation
She confirmed that anywhere that coal is planned to be extracted
woul d be a "face" subject to the ventilation plan requirenent for
line brattice (Tr. 104A106).

Ms. McCormick confirned that she made no snoke tube test in
the "Y" face area to determ ne the amount of ventilation or air
circulation in that area (Tr. 110). She expl ai ned that the
violation was issued for failure to maintain the line brattice to
within the required distance of that face, and not for a failure
to maintain proper air velocity (Tr. 112A113).

Ms. McCormick stated that the areas marked "X' and "Y' on
the sketch are both working places. She indicated that the area
marked "X' is penetrated for approximately 50 feet, and that area
"Y' is penetrated for some 8 feet. In both instances, "X' and "Y"
woul d both be the deepest penetration working faces of working
pl aces (Tr. 117).

Ms. McCormick stated that while "X" and "Y' are both worKking
pl aces, mning could not take place simltaneously at those
| ocati ons because two miners would be operating on one split of
air, and that is not permssible. She considers both "X' and "Y"
to be "working places,” but not "working faces," and since the
ventilation plan addresses "faces of working places,” she
consi ders both locations to be "faces of working places" (Tr.
120).
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Ms. McCormick confirnmed that at the time of the inspection, a
brattice curtain was within the required 10 feet of the "X
wor ki ng face where coal had |ast been cut (Tr. 121). Although she
could test for air novenent at location "Y," and the total air
intake into the No. 2 entry, she would have no way of determ ning
the amount of air flowing into area "Y' (Tr. 122). She confirned
t hat abatenent was achi eved by advancing the curtain at an angle
as shown on the sketch, (Tr. 126), and she conceded that this
presented a possible hazard because there would be a visibility
pr obl em bet ween the m ning nmachi ne and shuttle car, and to sone
extent the respondent would be forced to operate through the
curtain. However, she explained that this problemwas created by
turning the crosscut as depicted on the sketch, and that had it
been turned fromthe side to the left of the "Y' area the problem
woul d not exist (Tr. 124).

WIlliamH Meadows, NMSHA supervisory mning engineer
testified that he is a graduate professional m ning engi neer, and
that he has engaged in the review and approval of m ne
ventilation plans since 1969. He stated that the ventilation plan
changes concerning the respondent's No. 4 and No. 7 M nes
occurred in 1972 after a frictional nethane ignition occurred in
the No. 3 Mne. The ignition occurred when a continuous-mn ni ng
machi ne was scraping the bottomafter a line curtain was taken
down after the working face was mned. A citation was issued for
a violation of section 75.316, but after a determ nation was nade
that coal was not being mned and that the Iine brattice was
within 10 feet of the working face, the violation was voi ded and
the case was dism ssed. He confirmed that he was called upon to
furnish his expert opinion in that case, and on the basis of the
facts of that case, he concurred in the decision that a violation
coul d not be supported.

M. Meadows stated that as a result of the prior litigation
t he | anguage of the ventilation plan for the No. 3 M ne was
changed, and the words "working faces" were changed to reflect a
requi renent that "all faces" would in the future be required to
have line curtains installed to within 10 feet. The requirenent
that line curtains "be maintained to within 10 feet of the area
of deepest penetration of all faces in all working places inby
the | ast open crosscut except while roof bolting and servicing as
stated in the plan" was also included in all subsequent plans
approved by MSHA for the No. 4 and No. 7 M nes.

M. Meadows confirnmed that the term"faces" is not defined
by MSHA' s regulations. In his opinion, one has to assune fromthe
history and literature on the subject of mne
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ventilation that the requirement for maintaining line brattices
to within 10 feet of the face inplies that they be so maintai ned
at all mne faces, including idle faces.

M. Meadows pointed out that the respondent's old
ventilation plan sinply paraphrased the requirenents of section
75.302A1(a), which required that line brattices be maintained to
within 10 feet of the area of deepest penetration of the working
face. The purpose in adding the new | anguage was to distinguish
bet ween "working faces" as it existed in the law and plan at that
time and "all faces in all working places" (Tr. 140).

M. Meadows al so pointed out that section 75.308 nakes
reference to nethane accunul ations in face areas of working
pl aces, and line brattices are not specifically nmentioned. Wile
there are regulatory definitions for the terms "working pl aces”
and "working faces," there is no definition of a face. However,
he believes that one nust assunme a definition from past
experi ence, enforcenment, and research. "Faces" would result after
one has "worked a face." Once a "working face" has been cut,
m ned, and | oaded, the dropping of the word "working" neans "it's
no | onger being worked, it now becones a face" (Tr. 141).

M. Meadows referred to a February 1969 Bureau of M nes
panphl et, Exhibit ALJA1, and pointed out that the term "worKking
face" is not used. He described the ventilation tests covered by
t he publication, and he indicated that when a conti nuous m ner
penetrates a coal bed, it extracts coal froma working face. Wen
the m ner ceases operation, that working face becones a face, and
if he were to conduct a study simlar to the one covered in the
publication, he would refer to the "working face" sinply as a
"face" simlar to the reference made in the publication (Tr.
142A143) .

M. Meadows stated that the respondent’'s mnes freely
liberate methane at all faces, including idle faces, and that the
m nes are anmong the top 10 percent of all mnes nationally with
respect to nethane liberation (Tr. 144A145).

Referring to the sketch of the No. 2 entry of the No. 7
M ne, exhibit GA3, M. Meadows stated that he woul d consider the
areas marked "X' and "Y' as faces. If coal were being cut at "X'
and not at "Y," he would consider the fornmer a working face, and
the latter an idle face. He explained that the reason the
| anguage "all faces" was included in the MSHA approval letters
acconpanyi ng the respondent's ventil ation
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plan is to take into account the fact that in a working place
there may be nore than one face (Tr. 146).

On cross-exam nation, M. Meadows stated that at the tinme an
initial cut of coal is taken, that area becones a working face.
If no coal cuts are nade, the area remains a rib until such tine
as a coal cut is taken. He further explained that if he observed
coal being cut, he would consider it a working face, and if work
stopped after the initial cut, he would consider it sinply as a
face (Tr. 151). When asked whet her such a cut would remain a
wor ki ng face between shifts when no production is taking place,
he replied "To ne, a working face is only when you cut it, mne
it, or load it, or the district nmanager specifies sonme ot her
operation such as roof bolting, blasting, clean-up" (Tr. 52).

M. Meadows confirnmed that the respondent's ventilation plan
is one of the nost stringent plans in the country. He agreed that
whil e theoretically possible, due to the manner in which the
crosscuts in question were turned, the respondent woul d have
difficulty in maintaining a line curtain to within 10 feet of "Y"
while cutting coal at face "X' (Tr. 154A155).

M. Meadows stated that the terns "working face" and "face"
have different neanings to him but he conceded that during his
testinmony in a prior case before Judge Broderick with respect to
the term"face" he testified that "Qur intention was that the
line curtain would be maintained to all faces. You can pick the
word "working faces' or "face'; it's all faces" (Tr. 159). He
conceded that he did not differentiate the terns in his prior
testinmony, but pointed out that the word "working"” brings a new
meaning to the term"faces" because of the use of that termin
the regul ation. He further conceded that the regul ati on does not
use the term*"faces" by itself (Tr. 160).

M. Meadows conceded that the requirement for line brattice
to be maintained to within 10 feet of all faces is not
specifically stated in the respondent's plan in clear |anguage,
and he alluded to the plan provisions at pages 10 through 13
where the termface is used, and indicated that "A face, if you
want to call it a working face or a face. They're one in the
same" (Tr. 165A167).

M. Meadows confirned that were it not for the plan
provision in this case, an inspector could not cite a violation
of section 75.302A1, at locations "X' and "Y" because there was
no mning activity taking place at those |ocations and
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they woul d not be considered "working faces" at the time of the
i nspection. If mning was taking place, then an inspector could
cite section 75.302A1, but at location "Y' no citation could be
i ssued unless the district manager had designated it as anot her
"wor ki ng face" used for bolting, servicing, or it was designated
as an idle face. Rather than doing this, the district nanager
elected to drop the word "working" fromthe plan, and used the
phrase "all faces" (Tr. 178).

M. Meadows stated that the area "Y' was m ned and devel oped
inthe No. 2 entry, and while it was being mned it was a
"working face.” When mning ceased, it becane a "face" which was
requi red under the plan to have line brattice to within 10 feet.
There is no plan provision to renove that brattice fromthe "Y"
area. Had "Y' not been cut for a distance of 8 feet it would
still technically be considered a "face" because it was devel oped
as the face of the No. 2 entry. In the event the respondent does
not consider it a face, he suggested that it file a supplenenta
ventilation plan requesting approval not to maintain the |ine
curtain at that location (Tr. 180).

M. Meadows stated that a face in any mne in any pl ace
where future mning is planned is a potential face, but that he
woul d not require a brattice at the area to the right of the
sketch off entry No. 2 which has not actually been m ned or cut
unless it had actually been devel oped as a face up to that point
(Tr. 182). He conceded that his prior testinmony in the earlier
litigation indicated that even if the respondent intended to turn
right, he would still consider it a "face" (Tr. 183).

Wth regard to the nmethod of abatenent in the instant case,
M. Meadows confirnmed that a potential hazard is created by
installing the line curtain to within 10 feet of the "Y' area as
was done in this case. The hazards concern a possible short
circuiting of the air and a visibility problemin that equi prent
will run through the curtain. Sonme mnes use clear curtains so
that mners can see through it (Tr. 184). However, he believed
that such problens would not occur if the respondent had cut
through fromthe "non-curtain side,” or if the crosscuts had been
mned fromleft to right (Tr. 185). In the instant case, the
vi ol ati on was issued because the inspector found that the Iine
curtain was not maintained to within 10 feet of "Y," which was
t he point of deepest penetration in the No. 2 entry (Tr. 189).

Daryl Dewberry testified that he is the president of the
| ocal union, a nenber of the mne safety comittee, and is
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enpl oyed by the respondent as a continuous m ner operator at the
No. 7 Mne. He is familiar with the violation issued by |Inspector
McCormi ck, and in his opinion, because of the equi pnment operating
inthe area, it would be inpossible to maintain a line curtain to
within 10 feet of face "Y' without taking it down. He stated that
the respondent's No. 7 M ne ranks nunber two nationw de in

i ncidents of nethane ignition, and that the No. 3 M ne ranks
nunber one (Tr. 191A196).

On cross-exam nation, M. Dewberry stated that he believed
the 8Afoot cut into the "Y' face was a m stake and that the spads
were sinply overcut. Normally, the rib would cone straight across
at that point. He also believed that it would have been nore
practical to turn right off the No. 2 entry and cut fromthe
of f-curtain side because the ventilation curtain could then be
mai ntained to within 10 feet of the face in all penetration areas
(Tr. 202A204).

Respondent' s Testi nony and Evi dence

Thomas E. McNider testified that he is the respondent's
deputy manager for ventilation, and he confirned that his duties
i ncl ude the devel opnment of mine ventilation plans. He stated that
the applicable mne ventilation plans for the respondent’'s No. 3
and No. 7 Mnes all nake reference to worki ng faces where actua
work is being performed. He believed that the mine faces referred
to in the plans nust necessarily be interpreted as working faces,
and that the use of the |language all faces as referred to in
MSHA' s covering letters approving the plans nust be construed to
mean working faces in order to be consistent with the actua
pl ans submitted by the respondent.

Referring to the sketch of the No. 2 entry in question
exhibit GA3, M. MN der was of the opinion that the area marked
"X" on the sketch is a working face, but that the cited area
marked "Y' is a rib. He also believed that the area to the right
of the devel oped crosscut as shown on the sketch, even though a
potential crosscut, is in fact a rib. He believes there is but
one working face in a working pl ace.

M. MN der stated that advancing the ventilation brattice
to within 10 feet of the purported face designated "Y' on the
sketch to achi eve abatenment in this case constituted a hazard in
that the brattice curtain would short circuit the air noving
along that location. The brattice would al so cut down on the
visibility and would subject the brattice to being torn down by
equi prent novi ng through the area (Tr. 216).
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M. MN der stated that as faces are advanced, there are four
wor ki ng pl aces and four working faces. Wrking faces are turned
to establish new crosscuts. As a crosscut is established to the
left and then advances to the right, at that point in tinme the
right "rib" becomes a face and the previously mned "face"
becomes a rib (Tr. 216). Holing through the crosscut as was done
in this case is proper because the "X" area becones the working
face and the line curtain would be maintained to within 10 feet
of that face, or the point of deepest penetration, and machi nes
woul d not be running through the curtain (Tr. 218).

On cross-exam nation, M. MN der confirmed that the
respondent's No. 3 and No. 7 M nes were opened in the 1970's. He
bel i eved that the crux of the issue presented in these
proceedi ngs turns on the definition of the term"face.” It is his
position that the positioning of the ventilation brattice devices
as referred to in the mne ventilation plans refer to working
faces where coal is actually being cut and m ned, and that MSHA' s
position is that the requirenents apply to all faces, including
those which are idle and not being actively or currently m ned.

M. MN der stated that any nethane present at point "Y' on
the sketch would be under 1 percent, and if any is detected it
woul d be cleared up. He also indicated that the majority of the
nmet hane at the respondent's mnes is generated while coal is
actually mned at the cutting face, and that any nethane
generated at the ribs is of a | esser degree and magni tude. He
al so pointed out that the mgjority of nethane ignitions occur at
t he worki ng face when a continuous nminer is scraping bottom and
he could think of none which have occurred at an idle face.

Al though an ignition could occur at an idle face, sone work
activity has to be taking place, and if this were the case, the
face would no | onger be an idle face (Tr. 227).

M. Meadows was called in rebuttal, and he stated that there
is a potential for methane build-up at an idle face area, and
that potential ignition hazards are presented when work is
performed in the area, or equi pnent and cables are present. He
confirmed that a ventilation survey he supervised indicated that
there were 15 nethane ignitions in the No. 7 Mne in fiscal year
1985. Assuming that the mine did not |iberate nethane freely, he
was of the viewthat the term"all faces" would probably not be
part of the mine ventilation plan (Tr. 242). He believed that the
respondent is the only mne operator that has the "all faces”
provision as part of its plan, with the possible exception of
US. Steel (Tr. 243).
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On cross-exam nation, M. Meadows stated that nethane tests are
required to be nade in all working places inby the |ast open
crosscut before any equi pnent is brought in. He stated that if
met hane is detected and not taken care of it presents a potenti al
ignition source. He stated that in the State of Al abama the
average nethane liberation in the active working faces while coa
is being cut is 25 cubic feet per mnute, but at the respondent’'s
m nes, the methane |iberation at an active working face ranges
from 300 to 500 cubic feet a minute, and under 300 cubic feet a
mnute at an idle face (Tr. 248). He conceded that he did not
know how many of the 15 ignitions that he referred to occurred at
the I ongwall or whether they occurred in situations simlar to
the facts presented in this case. He al so conceded that the 15
ignitions in question are not relevant to the instant case (Tr.
250).

Di scussi on
30 CF.R [O75.316 provides as foll ows:

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal nmine and approved by the
Secretary shall be adopted by the operator and set out
in printed formon or before June 28, 1970. The plan
shall show the type and | ocati on of mechanica
ventil ation equi prent installed and operated in the
m ne, such additional or inproved equi pnent as the
Secretary may require, the quantity and velocity of air
reachi ng each working face, and such other information
as the Secretary may require. Such plan shall be
reviewed by the operator and the Secretary at | east
every 6 nonths.

30 CF.R [0O75.2(g) provides as follows:

(g9) (1) "working face" nmeans any place in a coal mne in
whi ch work of extracting coal fromits natural deposit
inthe earth is performed during the mning cycle,

(2) "working place" neans the area of a coal mne inby
the | ast open crosscut,
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(3) "Working section” nmeans all areas of the coal mne from
the | oadi ng point of the section to and including the working faces,

(4) "Active workings" neans any place in a coal mne
where mners are normally required to work or travel;

30 CF.R [O75.302, provides in part as foll ows:

(a) Properly installed and adequately maintained |ine
brattice or other approved devices shall be continuously
used fromthe |ast open crosscut of an entry or room of each
wor ki ng section to provide adequate ventilation to the working
faces for the miners and to renove flammabl e, expl osive, and ot her
noxi ous gases, dust, and expl osive fumes, * * *

(Enphasi s added.)

30 C.F.R [075.302A1(a) provides as foll ows:

(a) Line brattice or any other approved device used to
provide ventilation to the working face from which coa
is being cut, mned or | oaded and ot her working faces
so designated by the coal Mne Safety Manager, in the
approved ventilation plan, shall be installed at a
di stance no greater than 10 feet fromthe area of
deepest penetration to which any portion of the face
has been advanced unl ess a greater distance is approved
by the Coal Mne Safety District Manager of the area in
which the mne is |ocated. (Enphasis added.)

In Docket No. SE 85A109, Inspector MCorm ck i ssued O der
No. 2481092 after finding that a ventilation brattice curtain
installed 19 feet fromthe point of deepest penetration in the
No. 2 entry (location "Y' as shown on sketch exhibit GA3). The
i nspector considered that location to be a face in the working
pl ace which requires the curtain to be installed within 10 feet
as stated in the respondent's ventilation plan. The facts show
that a curtain was installed within 10 feet of the working face
(location "X" on exhibit GA2), where the crosscut had been nined
in the direction of that face. The parties agreed that any
di spositive decision based on these facts would be controlling in
t he remai ni ng dockets, and | assunme that the violations in the
remai ni ng dockets were issued after the inspectors found Iine
curtains
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installed at faces in the working places in excess of the 10 feet
provi ded for the plan

The parties are in agreenent that prior to 1984, no
citations were issued at the subject mnes for violations simlar
to the ones involved here; that is, for failure to maintain |ine
brattices to within 10 feet of an entry face, after a crosscut
was turned.

The requirenents for installing section and face ventil ation
line brattice are found at page 10, paragraph 1, of the
respondent’'s ventilation plan (exhibit GAl). The pertinent plan
provision in question provides as foll ows: "See page 11 for
typi cal section and face ventilation systens for three, four
five and six entry sections. Line brattice shall be installed at
a distance no greater than ten (10) feet fromthe deepest point
of penetration.™

The requirenent for maintaining line brattice to within 10
feet of all faces was not included as part of the ventilation
pl an submtted by the respondent to MSHA for approval. This
provision was included in a June 7, 1984, letter from MsSHA' s
acting district manager at the tinme the plan was approved, and it
provides as follows: "Line brattice shall be maintained to within
10 feet of the area of deepest penetration of all faces in al
wor ki ng places inby the [ ast open crosscut at all tines except
whil e roof bolting as shown in Sketches 11, 12 and 13."

During the course of the hearing, the respondent asserted
that MSHA's intent in requiring line brattice to within 10 feet
of all faces, including idle faces, is based on MSHA' s bel i ef
that turning a crosscut fromthe line brattice side of the entry
is not a good mining practice because the Iine curtain can never
be maintained to within 10 feet of the working face of the
crosscut while it is being mned during the curtain-side turn

Respondent al so pointed out that its ventilation plans do
not require that brattices be maintained to within 10 feet of al
faces, and that this requirement has been inposed on the
respondent by neans of the ventilation plan approval letters
contai ni ng the | anguage "all faces."

Respondent' s counsel confirmed that the respondent is at
present regularly contesting all violations which are based on
MSHA' s definition of a "face," and the application of the 10Af oot
line curtain requirenents to that definition. Counsel also
confirmed that the respondent has nmet with NMSHA
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to discuss its enforcenent position, but no resolution has been
reached short of issuing violations (Tr. 118).

MSHA' s counsel stated that the "all faces" |anguage has been
inserted by MBHA's district office consistently since 1972 (Tr.
170A173). Respondent's counsel stated that the respondent has no
choice in the matter when the plan is approved with the "al
faces" proviso in it (Tr. 174). However, he also indicated that
whil e the respondent has not in fact accepted this definition of
a "face," it does not wish to risk a mne closure for
non- conpl i ance. He al so indicated that the issue has never been
raised until these cases were litigated, and it is now contesting
all cases in which this issue is presented (Tr. 173A174).

Respondent's counsel took the position that there is no
i ntended distinction between the terns "face" and "working face"
and that they nean the sane thing. He pointed out that for
approxi mately 13 years no one thought that there was a
distinction in the terns or that the terns had different
meani ngs, and that the distinctions have been made by MSHA when
it began issuing citations and orders at its mnes. Counse
stated that "MSHA is determ ned that we should not turn into the
curtain on maki ng crosscuts,” and he insisted that continued
conpliance with the requirenent that curtains be | ocated within
10 feet of all faces would result in unsafe mning practices (Tr.
208A211) .

MSHA' s counsel conceded that while the point of deepest
penetration where the alleged violation took place was not a
wor ki ng face because no coal extraction was taking place, the
other face where the curtain was installed was a working face,
and that both |ocations were working places because they were
inby the |ast open crosscut (Tr. 125A126). Counsel al so conceded
that in the absence of the phrase "all faces,"” the failure by the
respondent to maintain line brattice to within 10 feet of a
wor ki ng face woul d constitute a violation of section 75.302A1(a),
and any inspector who found such a condition would have to cite
that specific standard as a violation rather than the plan

MSHA' s counsel confirmed that the "all faces" requirenent
was placed in the respondent’'s ventilation plan because of the
high Iiberation of nmethane. Counsel confirmed that the
respondent's nines operate under the nost stringent ventilation
pl ans, and that the respondent is the only mne operator wth
such a plan provision. He conceded that the plan provision is
t here because MSHA put it there by the "cover sheet"™ or approval
|l etter acconpanying the plan (Tr. 227A228).
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MSHA' s counsel asserted that the "all faces" requirenents of
the plan in question would apply in these cases regardl ess of the
anmount of penetration nade at the No. 2 entry face identified as
"Y'. He pointed out that the facts before Judge Broderick in the
prior case indicated that there had been no penetration at a
simlar "Y' location, and very little at a simlar "X' |ocation
but that Judge Broderick nonethel ess ruled that both | ocations
were faces which required brattice curtains within 10 feet.
Counsel al so pointed out that Judge Broderick rejected any notion
that the face which had not been penetrated was sinply a rib (Tr.
130). In support of his position in all of these cases, counse
relies on the dictionary definition of the term"face" relied on
by Judge Broderick (Tr. 130A131). Counsel conceded that if the
pl an had used the words "all working faces in all working places"
instead of "all faces in all working places,” the violations
woul d not have issued in these cases (Tr. 128).

Respondent' s counsel agreed that at the point in tinme when
the location "Y' was penetrated, it was in fact the face of the
No. 2 entry. However, aside fromthe fact that he believed the
cutting machine had sinply "overcut” by 2 feet and that the
penetrati on was a "m stake," he took the position that once the
machi ne turned away fromthat |ocation and starting driving and
cutting the crosscut, location "Y' was not a working face because
it was not being mned and had not been mined for at |east
several days before inspector McCornmick arrived on the scene. In
counsel's view, at the tine the inspector was there, location "Y"
was sinmply a rib, but that eventually the crosscut woul d have
been turned to the right off the entry, and the "rib" at |ocation
"Y' woul d have been mined through at some future tine (Tr.
206A208) .

In the prior decision by Judge Broderick, he relied on the
definition of a "coal face" as found in A Dictionary of M ning
M neral and Related Terns, to support his conclusion that the
termis not limted to the tinme during which coal is actually
extracted, and that the termincludes working faces as well as
faces fromwhich coal has been or will be extracted. If one were
to use the definition of the term"face" as found in the sane
di ctionary, one could conme to the opposite conclusion. The term
"face" is there defined in part as foll ows:

* * * A point at which coal is being worked away, in

a breast or heading; also working face. * * * The
exposed surface of coal or other mneral deposit in the
wor ki ng pl ace
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where m ning, winning, or getting is proceeding. * * * The
principal frontal surface presenting the greatest area such as
the face of a pile of material, the point at which material is
being mned. * * *

In the case of United States Steel Corporation v. Secretary
of Labor, 1 FMSHRC 1024, deci ded August 10, 1979 by former
Conmmi ssi on Judge Forrest E. Stewart, he vacated two all eged
violations of 30 C.F. R [75.316, which charged that the operator
had violated a provision of its ventilation plan which required
line brattice to be maintained to within 10 feet of the deepest
penetration of all working faces. In that case, the evidence
established that no coal was actually being cut, mned or |oaded
when the inspector observed the alleged violative conditions.
Judge Stewart ruled that |line brattice was required to be
mai ntained to within 10 feet of the area of deepest penetration
of all working faces only when coal was actually being cut, m ned
or | oaded.

Judge Stewart took note of the fact that mandatory standard
section 75.302A1(a), specifically requires line brattice at the
10Af oot di stance only when coal is being cut, mned or |oaded.
Since this provision clearly designated the working face as that
pl ace at which brattice is to be maintained, Judge Stewart ruled
that the nodifying phrase "from which coal is being cut, mned or
| oaded"” specified the time at which brattice is to be maintained,
and he concluded that all working faces nust be provided with
line brattice meeting the 10Afoot criteria during that time
peri od.

Judge Stewart held that the |anguage "all working faces" as
contained in the operator's ventilation plan clearly did not nean
that brattice be maintained at all tines in all working faces.

Al t hough the ventilation plan was silent as to the tine when the
10Afoot line brattice was required during advance m ning, he
observed that this silence could not be construed as addi ng
additional requirements to those found in section 75.302A1(a). He
ruled that in order for the operator to be penalized for failure
to maintain 10Afoot line brattice at tinmes other than those
specified in the regul ation, the approved plan should clearly
have stated the additional requirements in such a way that
clearly informed the operator of its obligations.

Judge Stewart al so observed that it was obvious that the
operator did not intend that brattice nust be maintained within
10 feet of the working face at all times when it submitted its
plan to MSHA for approval. He al so observed that
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to construe the plan in a manner which woul d require 10Afoot |ine
brattice at all tines, even when coal was not being cut, mned or
| oaded, would create a conflict with the roof-control plan which
contai ned a specific exenption. He noted that the inspector
testified that there were tinmes when the line brattice did not
have to be maintained to within 10 feet of the face since the
roof -control plan allowed the renoval of line brattice during
roof bolting operations. This provision was included in the roof
pl an because the line brattice presented a hazardous obstruction
during bolting. The inspector nentioned one occasi on on which
this obstruction resulted in the severe injury to a mner's arm

Fi ndi ngs and Concl usi ons

MSHA' s position for insisting that line brattices be
installed within 10 feet of all faces is prem sed on the theory
t hat met hane can accumul ate at idle faces, as well as working
faces, and the fact that the respondent’'s m nes have a history of
i berating high amounts of methane. However, MSHA presented no
credible testinony or evidence to establish that hazardous
nmet hane accunul ati ons had occurred at the face areas cited by the
i nspectors in these cases. As a matter of fact, although MSHA
i ntroduced evidence of a nunber of prior nethane igntions at the
respondent's nmines, ventilation specialist Meadows did not know
how many of these involved idle face ignitions, nor could he
supply the facts and circunstances under which these purported
i gnitions occurred.

M. Meadows conceded that the law requires that all faces in
all working places be tested for nethane, and that if the tests
were not made, a potentially hazardous condition would be present
(Tr. 246A247). 1f a test were made and no nethane were detected,
there would be no hazard. Further, if nmethane were detected
within 5 to 15 minutes after a test indicated none present, the
respondent would have to be given an opportunity to dispel the
met hane (Tr. 248). M. Meadows had no knowl edge as to how many of
the 15 methane ignitions occurred at the longwall, and assum ng
they all occurred at the Iongwall, he conceded that the fact that
they occurred would not be relevant to the facts presented in
t hese cases (Tr. 250).

Respondent' s ventil ati on manager MN der testified that the
majority of nethane ignitions which have occurred in the
respondent's nines have occurred at the working face where a
conti nuous mner was operating and scraping the mne bottom He
poi nted out that such ignitions would not occur at an idle face
unl ess sonme work was going on at that |ocation, and



~589

since no work is taking place at an idle face, an ignition is not
likely to take place there. In his opinion, an "idle face" is by
definition one which has been abandoned and no work is taking

pl ace there (Tr. 225A227).

M. Meadows confirnmed that the ventilation plan change which
occurred in 1972 was the result of litigation arising froma
nmet hane i gnition which occurred while a mning machi ne was
scraping bottomafter a line curtain was taken down from a
wor ki ng face which had been mned. The respondent was charged
with a violation of section 75.316, but the case was di sm ssed
after it was determ ned that coal was not being mned at the face
and that the line curtain was within 10 feet of the face. M.
Meadows confirmed that he testified in that case and agreed that
the violation could not be supported.

| believe it is reasonable to conclude that MSHA' s "al
faces" requirenent, which applies only to the respondent’'s m nes,
and no other mne operators nati onwi de, was added to the plan to
cover a situation where a potential nethane accunulation is
presented at an idle face which had been m ned and whi ch no
longer fits the definition of "working face" as defined by MSHA' s
regulations. If it is true that methane accunul ates at idle faces
as well as working faces, MSHA' s adoption of this plan provision
only for the respondent's mnes, and not for other mnes, appears
to be discrimnatory. Wiile it is true that the respondent's
m nes have a history of high nmethane |iberation, | cannot
conclude that in those mnes which |iberate | ess nethane,
accunul ati ons of nethane at idle or non-working faces do not
present the sane potential for nethane ignitions. Al mnes
i berate nmethane, and it seens to nme that if MSHA wi shes to
i npose an "all faces"” interpretation of the ventilation
requirenents of sections 75.316 and 75.302A1(a), it should do so
t hrough proper rule making rather than inposing themon a mne
operator through the ventilation plan review process, or by
addi ng such a requirenent in a transmttal letter

| also believe it is reasonable to conclude that MSHA is not
too enchanted with the mning nethods utilized by the respondent
while driving and turning its crosscuts, and that its insistence
on maintaining line brattices to within 10Afeet of all faces in
the working places is a subtle attenpt to force the respondent to
change its mning methods. During the course of the hearing,
MSHA' s counsel denied that this was the case, and he sinply took
the position that since the all-faces requirenent was a part of
the respondent's approved plan, it nust be foll owed, and he
inplied that the respondent "was stuck with the plan provision."
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| take note of the fact that the 10 foot "all faces" line
brattice requirement contains an exception for roof bolting
acconpl i shed in accordance with plan sketches 11, 12, 13.
Al t hough this exception may cure an ot herw se contradictory
conflict with the "all faces" requirenent, the sane cannot be
said for other parts of the plan which I find to be in conflict
with MBHA's asserted "all faces" requirements. These pl an
provi sions specifically use the term"working faces." Since that
termis specifically defined by regulation, requiring the
respondent to nmaintain its brattice to within 10 feet of "al
faces,"” a termnot defined by the regul ation, creates a confusing
conflict in the application of the plan as a whol e.

The plan provision for installing section and face
ventilation line brattice does not specifically state that a line
brattice nmust be within 10 feet of a face or working face, and
M. Meadows conceded that the plan itself "is not witten
specifically in the King's English that way" (Tr. 163). Wen
asked for an explanation, M. Madows cited paragraph 2 at page
10, which states in pertinent part that "A mninumof 17,000
cubic of air shall reach the end of the line brattice where coa
is cut, mned or |loaded,"” and that by definition this neans the
working face (Tr. 164). He stated that the sketches found on page
11 depict the line curtain installation nmethods in all working
pl aces, and that the optional face ventilation system plan
provi sions found on page 12 depict "blow ng curtains"
requi renents when roof and rib bolting and servicing take place,
and that the reference to a 10 feet maxi mum di stance froma face
as shown on sketch 11, page 13, is froma face "no matter if you
want to define it as a working face or a face," (Tr. 165). He
stated that the face curtain requirenments for use when bolting
t akes pl ace depicts "10 feet of a face, a face, if you want to
call it a working face or a face. They're one and the sane" (Tr.
165).

In further explanation of M. Meadows' testinony, MSHA' s
counsel stated that "I think the witness would construe it to
mean at | east to be consistent with his approach that what they
really neant to say "all faces in all working places,” and the
District Manager sinply set that out clearly in the approval™”
(Tr. 169).

It seens clear to ne that in that portion of the ventilation
plan dealing with the installation of blowing brattice curtains
while bolting or servicing the roof and rib, the use of the term
"face" is clearly intended to nean working face. In fixing the
maxi mum di stances that a brattice curtain my
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be installed, nunmbered paragraphs 2, 9, and 10 of the plan
specifically use the termworking face, and paragraph 10 states
that "the entire blowing curtain may be taken down after the
per manent exhaust |ine curtain has been extended to within 10
feet of the working face." Under the circunstances, | concl ude
that all "face" references in the plan provisions for roof/rib
bolting and servicing found at page 12, including the sketches
found at page 13, are intended to apply only to the working
faces.

The respondent's ventilati on and nmet hane and dust-contr ol
pl an contains several additional requirenments for maintaining
proper air ventilation in the mnes, and in each instance, the
plan refers to working faces. The plan requirenents for dust
control at the respondent's longwall, page 18, paragraph F,
provides that a mninumof 18,000 CF.M's of air shall reach the
wor ki ng face where coal is being mned. The plan requirenments for
m ne maps found at page 19 requires a mine map reference notation
for average height and air velocity, as required, at each working
face. Page 4, paragraph 11, makes reference to a Novenber 21
1980, approved section 101(c) nodification petition permtting
the respondent to use belt air entries for coursing intake air to
active working faces.

I nspect or McCorm ck defined a "working face" as "an area
fromwhich coal is being extracted on the mning cycle." She
stated that there is no |l egal definition of the term"face," but
she guessed that it would be "the area fromwhich coal is to be
extracted or is being extracted." Wen asked whether a "pl anned"
cut would be considered a "face," she answered in the
affirmati ve. Wien asked whether a line curtain would be required
within 10 feet of that "planned" cut, she replied "no." Wen
asked to explain her answer, she replied "theoretically, this is
arib." She explained that the fact that a "rib" had been
penetrated, yet not "squared off" would nmake it "a face" (Tr.
102A103). She confirned that her understanding of MBHA s position
is that a "face" is any | ocation where an operator plans to
extract coal (Tr. 104). If this is true, then the inspector's
belief that a planned cut does not require line brattice to
within 10 feet, and MSHA's position that it does are at odds wth
each other and are contradictory.

M. Meadows believed that the terns "faces" and "working
faces" mean the sane thing, and he believed that the requirenent
for maintaining line brattices to within 10 feet of the face
inplies that they be so maintained to all faces, including idle
faces. In support of this conclusion, M. Madows relied on "the
history and literature on the subject of mne ventilation." The
only cited literature is a February 1969
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Bureau of M nes Report of Investigations 7223 entitled Face
Ventilation in Underground Bitum nous Coal M nes (exhibit ALJA1).
M. Meadows pointed out that the term "working face" is not used
in this publication, and he indicated that once a continuous

m ner penetrates and extracts coal froma seam it does so froma
wor ki ng face. Once the mner ceases operation, the working face
beconmes sinply a face, and he would refer to both as a "face."

MSHA' s reliance on the publication cited by M. Meadows to
support a conclusion that the phrase "all faces" includes idle
faces as well working faces as defined in its regulations is
rejected. | take note of the fact that the publication in
guesti on was published prior to the enactnent of the 1969 Coa
Act and the 1977 Mne Act. Wiile it is true that the article does
not use the term"working face," it does state that the basic
objective of mine ventilation is to provide an adequate supply of
uncontam nated air to the working areas, and that the vol unme of
nmet hane rel eased froman active face varies throughout the
bi tum nous coal fields and cannot be predicted with certainty
(pgs. 1, 15). Although the term"active face" is not further
expl ai ned, there is a strong inference that when used in
conjunction with "working areas,” it nmeans" active working faces.

The practice of supplenenting ventilation plans by
correspondence appears to be a routine matter between MSHA and
this respondent. In a case recently decided by ne involving these
same parties, Docket No. SE 85A48, the identical ventilation plan
for the respondent's No. 4 Mne was in issue. In that case, in
response to a July 14, 1984, approval letter from MSHA' s acting
di strict nmanager, respondent's m ne manager, Ken Price, wote a
letter to the district nanager requesting approval to "point
feed" its underground air ventilation at necessary |ocations.
That request was approved by a letter fromthe district manager
and the approved net hods and procedures for "point feeding" were
specifically incorporated as a supplenent to the previously
approved plan, and were in fact subsequently incorported as part
of the plan itself when it was next reviewed. However, in the
i nstant proceedings, the requirenment for maintaining |line
brattices to within 10 feet of the area of deepest penetration of
all faces has never been specifically nade a part of the
respondent's plan. It has apparently been included in the
district manager's approval letters as a "proviso" to the plan.
find this nmethod of plan review and approval to be rather
strange, and it supports the respondent's contention that it
never intended the all faces interpretation or application as
i nposed by MSHA. It seens to nme that had it intended to be
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covered by the "all fces" provision, respondent woul d have
included it in the plan submtted to MSHA

The respondent's contention that conpliance with the
requirenent that line brattice be maintained to within 10Afeet of
all faces presents certain potential hazards is supported by the
record. Inspector MCorm ck conceded that requiring a brattice
curtain to be installed within 10Afeet of the face which had been
penetrated presented a possible hazard in that a visibility
probl em woul d be created between the shuttle cars and conti nuous
m ners, and they would have to operate through the curtain (Tr.
123).

MSHA' s ventil ation specialist Meadows agreed that the
respondent would have difficulty maintaining line brattice to
within 10 feet of the cited face while cutting coal at the
wor ki ng face where a brattice had been installed to within 10
feet (Tr. 154A155). M. Meadows al so agreed that requiring the
brattice within 10 feet of the cited face in question would
present a hazard in that visibility would be curtailed and the
air ventilation could possibly be short-circuited (Tr. 184A185).
Safety conmtteeman Dewberry stated that because of the equi pnent
operating in the crosscut area, it would be inpossible to
maintain the brattice within 10 feet of the cited face, and sone
of the curtain would have to be taken down (Tr 195).

I conclude and find that on the facts of these cases,
requiring the respondent to adhere to the all faces requirenent
i nposed on it by MSHA by neans of ventilation plan approval
letters would result in exposing the mners to hazards and
accidents stemming fromtheir inability to clearly observe nen
and equi pnent noving behind the line curtains |ocated in places
where MSHA insists they be placed in order for the respondent to
avoid citations. MSHA's w tnesses agree that the potenti al
hazards are real, and | believe that the recognition of these
potential hazards and the safety concerns expressed by the
respondent override any subtle attenpts by MSHA to "nudge" the
respondent into changing its mning nethods. If MSHA believes
that the respondent's present mning nethods are hazardous, it
has an obligation to directly address such situations rather than
i mposi ng unwor kabl e plan requirements which in the final analysis
result in additional potential hazards.

| further conclude and find that MSHA' s application and
interpretation of the all faces requirenent it inmposed on the
respondent is inconsistent with the overall plan, as well as
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mandat ory standards 75.302 and 75.302A1(a). Although | realize
that the respondent is not charged with a violation of these
standards, the regulatory intent for inposing these requirenents
for the ventilation of working faces as enconpassed in those
standards as well as the overall plan, is to insure a nethane
free working face at mosphere where active mning is taking place
with mners and equi pnent present.

Mandat ory safety standard section 75.316 requires a nine
operator to adopt a suitable mine ventilation and nmethane and
dust-control plan for its mne. Once approved by MSHA, that plan
beconmes the applicable plan required to be followed until such
time as it is revised, revoked, or otherwi se changed. A violation
of the plan constitutes a violation of the requirenments of
section 75.316. | conclude and find that at the tine the
respondent submitted its plan to MSHA for approval it never
intended that line brattice be required to be maintained within
10 feet of all faces. | assune that in the absence of this MSHA
i nposed requirenent, the plan as subnmtted was suitable for the
m nes in question.

MSHA' s attenpt to inpose further requirenments for |line
brattices at idle "faces" or "ribs" where coal is not being m ned
or cut only at the respondent’'s mnes would in ny view lead to
conflicting and confusing applications of the respondent's
overall plan, and it would inpose additional requirements on the
respondent which other m ne operators are not required to foll ow
I recognize the fact that section 75.316, provides flexibility in
aut horizing MSHA to require a ventilation system and nmet hane and
dust-control plan suitable to the prevailing conditions in a mne
on a case-by-case basis. However, in these proceedings I am not
convi nced that MSHA has established that the respondent failed to
follow a plan suitable to the mne conditions in question. Since
the record here establishes that requiring the respondent to
follow the all faces requirenment for maintaining brattice
curtains would result in additional hazards to mners, quite the
contary is true. In ny view, the resulting hazards render the
pl an requirenents unsuitable for the mnes in question. Since
they are, | find no basis for concluding that the respondent is
required to follow them and | further conclude and find that
MSHA has failed to establish any violations of the cited plan
provi sion in question.

In view of the foregoing findings and concl usi ons, O der
Nos. 2482922, 2481092, 2482911, and 2346556 ARE VACATED, and
MSHA' s civil penalty proposals in connection with these orders
ARE DI SM SSED. The contestant's contest in Docket No. SE 85A36AR
(Order No. 248922) | S GRANTED
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Fact of Violation

Docket No. SE 85A124, Citation No. 2347351

In this case, the respondent is charged with the failure to
mai ntai n a conti nuous-m ni ng machine in a perm ssible condition
The inspector found an opening in excess of .004 inches in the
lid of the control box, and the machi ne was being used to cut and
| oad coal fromthe faces.

The parties stipulated and agreed that the citation as
i ssued accurately describes and evaluates the pernmissiblity
violation of 30 C F.R [75.503. The inspector who issued the
citation was not available for testinony and the petitioner's
counsel stated that he was out of state of other MSHA busi ness.

Respondent does not dispute the fact that the conditons
described on the face of the citation constitute a violation of
section 75.503. Respondent presented no testinony or evidence
with respect to this citation, and its counsel did not dispute
the inspector's "S & S" finding. Counsel stated that he was only
di sputing the ambunt of the proposed civil penalty assessnent
proposed by MSHA ($850). The parties requested that | assess an
appropriate civil penalty on the basis of the citation, the
pl eadings filed by the parties, and the statutory criteria found
in section 110(i) of the case (Tr. 8).

The burden of proof in a civil penalty case with respect to
the fact of violation and the proposed civil penalty assessnent
lies with the petitioner. In this case, the respondent has
conceded that a violation occurred and that it was significant
and substantial. Accordingly, the citation IS AFFI RVED

The proposed civil penalty in this case was "specially
assessed" pursuant to MSHA's civil penalty criteria and
procedures found in Part 100, Title 30, Code of Federa
Regul ati ons. However, it is clear that I am not bound by these
assessnment regul ati ons and have jurisdiction to assess a civil
penalty for the violation de novo.

Wth respect to the six statutory criteria found in section
110(i) of the Act, the parties have stipulated to the foll ow ng:
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1. The respondent is a nedium sized m ne operator and the
i mposition of a civil penalty will not affect the respondent's
ability to continue in business.

2. The violation was abated in good faith.

3. The respondent's history of prior violations is
aver age.

| take note of the fact that abatenment in this case was
achieved within an hour and 10 m nutes of the issuance of the
violation. | also note that the inspector found that the
violation was the result of noderate negligence on the part of
the respondent, and that the |ikelihood of the occurrence of the
event agai nst which the standard is directed was "reasonably
likely" and that two persons were exposed to a hazard.

In this case, the inspector found an openi ng between the
cover plate and control box of the continuous-m ning machine in
excess of .004 of an inch. The machi ne was being operated at the
face cutting and | oading coal. Testinmony in connection with the
other violations issued at this mne in this case reflects that
the mne liberally rel eases nmet hane and that nethane ignitions
have occurred in the mne. Under the circunstances, | conclude
that the violation presented a possible ignition hazard and was
seri ous.

Wth regard to the respondent's history of prior violations,
al t hough the parties stipulated that the respondent has an
"average" history of prior violations, | have no idea what this
means. MBHA has filed no information concerning the respondent's
history of prior violations, and | have no basis for determ ning
whet her an increase or decrease in the initial assessnment is
warrant ed.

Cvil Penalty Assessnent

In view of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | cannot conclude that MSHA's initial assessment of $850 for
the violation in question is unreasonable. Accordingly, IT IS
AFFI RVED

CORDER

The respondent 1S ORDERED to pay a civil penalty in the
amount of $850 for section 104(a) "S & S" Citation No. 2347351
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April 13, 1985, 30 CF.R 075.503. Paynment is to be nmade to NMSHA

within thirty (30) days of the date of this order, and upon
recei pt of paynent, the case is dismssed.

Ceorge A. Koutras
Admi ni strative Law Judge



