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Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nant Gary Hensl ey agai nst the respondent pursuant to
section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 US.C 0801 et seq. M. Hensley filed his initial conplaint
with the Secretary of Labor, Mne Safety and Heal th
Admi ni stration (MSHA). Followi ng an investigation of his
conpl aint, MSHA determ ned that a violation of section 105(c) had
not occurred, and M. Hensley filed his pro se conplaint with the
Conmi ssion. A hearing was conducted in Duffield, Virginia.

The conpl ai nant al |l eges that he was di scharged by the
respondent for refusing to do work in the underground m ne
operated by the respondent. The conpl ai nant mai ntains that he was
hired as an "outside man," had no prior underground m ning
experience or training, and that the respondent’'s request for him
to work under ground made hi m nervous.

| ssue

The issue in this case is whether the conplainant's refusa
to follow the instructions of mne nmanagenent to do
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work in the underground mne was protected activity under section
105(c) of the Act.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977, 30 U.S.C.
0301 et seq

2. Sections 105(c)(1), (2) and (3) and 110(a) and (d) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C
815(c) (1), (2) and (3).

3. Commission Rules, 29 C.F.R [2700.1 et seq.
Procedural Matters

The hearing in this case was scheduled to begin at 9: 30
a.m, on March 26, 1986, and the parties were so infornmed by ny
noti ce of hearing of February 21, 1986. In view of the fact that
the conpl ainant failed to appear at the appointed hour, | del ayed
t he begi nning of the hearing until 9:55 a.m, and made an attenpt
to contact the conpl ai nant by tel ephone at his residence but no
one answered the phone. The respondent's counsel noved to dism ss
t he conpl ai nt because of the failure of the conplainant to appear
and prosecute his conplaint. | reserved ny ruling on the notion
and cl osed the hearing at 10:00 a.m After this was done, the
conpl ai nant appeared, and the hearing was reconvened at 10:10
a.m The conpl ai nant expl ained that he arrived late at the
heari ng because he was | ooking for a witness but could not find
him 1 advised the parties that | intended to proceed with the
hearing, and respondent's counsel declined ny invitation to
coment and did not object (Tr. 3A9).

The record in this case reflects that the respondent was
initially represented by Counsel Rodney E. Butternore, Jr., of
the firm Forester, Forester, Butternore & Turner, Harlan
Kentucky. M. Butternore filed his notice of representation and
filed all prehearing pleadings on behalf of the respondent. On
Monday, March 25, 1986, the day before the hearing, ny secretary
recei ved a tel ephone call fromM. Butternore's secretary or
associ ate informng her that M. Butternore was out of the
country, would be unable to attend the hearing, and a continuance
was requested. | tel ephoned M. Butternore's office and di scussed
the matter with M. WIIliam Forester, a nmenber of the firm M.
Forester could offer no explanation as to why M. Butternore had
not informed ne earlier of his departure fromthe country, and
expressed his apologies. | informed M. Forester that | intended
to proceed with the hearing as schedul ed, and he assured ne that
soneone fromhis office would
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appear to represent the respondent. M. Karl Forester, a menber
of the firm appeared on March 26, 1986, and represented the
respondent in this matter. Under the circunstances, | have
substituted M. Forester as counsel of record in this case, and
have not heard further from M. Butternore. Prior to the
commencenent of the hearing, M. Forester was afforded an
opportunity to review the official file in this matter, and he
did so.

Di scussi on

M. Hensley filed his discrimnation conplaint with MSHA s
District 7 Ofice on July 25, 1985. H's conplaint states as
fol | ows:

On July 13, 1985, | reported for work as usual. The
m nes was going to do dead work. Wen | got there (2d
shift), the section boss, Don Curtis, told nme they
wanted me to go inside to help clean up, shovel and
stuff like that. I told himl was not going inside
cause | had never worked in the mne before and had
never had any training. Curtis asked me if | wanted to
tell himto tell Jr. (Cletis Robbins), I told himno
I"d tell him which | did. Robbins told ne I could
either go inside or go hone cause they were not running
coal and had nothing for ne to do on the outside.
told him Ckay and left.

By letter dated Septenber 4, 1985, MSHA's district manager
advi sed M. Hensley that MSHA conducted an investigation of his
conpl aint, and that based on its review of the information
gat hered during the investigation, MSHA determ ned that a
viol ation of section 105(c) of the Act had not occurred. M.
Hensl ey was informed of his right to pursue the matter further
with the Conmi ssion.

By letter dated Septenmber 29, 1985, M. Hensley filed his
conplaint with the Comm ssion. Hs letter states in pertinent
part as foll ows:

I was hired by Gus Robbins (detis Robbins, Jr.
brother and his boss). Gus told nme when | was hired ny
job was to run the end | oader and to answer the outside
phone, watch the outside belt head and grease. | was
t he outsi de man.
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About 3 or 4 weeks before | was fired on a Saturday

eveni ng on 2nd shift, Gus Robbins asked if | had any inside
training or worked inside before. I told himno. He told ne
to go get a light and hard hat and go inside. | did not
answer himright away. One of the workers told nme if |
wanted to keep ny job | better go inside the m ne and work
so | did. This left no one outside that night to answer the
phone or anything. | worked 9 or 10 hours inside that night
with the electrician. | came outside about 2 or 3 am wth
one of the ramcar drivers to throw the disconnects in with
a hot stick. The power was off nost of that night inside

the mnes. | thought that was the last and only night | would
have to go inside and work. | was not hired as an inside coa

m ner. This inside mning work nade ne nerves (sic) and worried
ne.

Testinmony Presented by the Conpl ai nant

Conpl ai nant Gary Hensley testified that on July 13, 1985, he
reported for work on the second shift and was advi sed by foreman
Don Curtis that M. detis Robbins wanted himto go in the m ne
and work that evening. M. Hensley told M. Curtis that he did
not care to work inside the m ne because he had no under ground
training or experience. He remnded M. Curtis that he was hired
to work outside the m ne answering the mne phone or doi ng what
was needed on the outside. M. Hensley confirnmed that he then
spoke with M. Robbins and told himthat he did not care to go
underground to work, and that M. Robbins responded "Wll, go
hone. You're fired" (Tr. 11A12).

M. Hensley stated that a nonth or so prior to his discharge
M. Robbins asked himif he had any underground experience or
training and that he told himthat he did not. M. Hensley stated
that he had not previously worked around coal mnes and that his
job with the respondent was his first mning job. He confirned
that he had driven a coal truck since he was 18 years old (Tr.
12).

M. Hensley stated that on one prior occasion before his
di scharge he did work underground at M. Robbins' request, and
that this was the same night that M. Robbins asked about his
training. M. Hensley stated that he worked underground t hat
ni ght because he needed the job and was afraid of being fired. He
confirmed that no coal was being mned that night



~716
and that he performed "dead work," hel ped an electrician
little bit," and hel ped nove a belt structure (Tr. 13).

a

M. Hensley stated that he was first enployed by the
respondent in May, 1985, and that he was hired as an "outside
man" earning eight dollars an hour. H s |ast day of enploynent
was July 13, 1985, the evening he was fired (Tr. 15). He
confirmed the accuracy of his prior statenent in the conpl aint
filed with the Conm ssion which indicates that M. Robbins told
hi m he could either go inside the m ne or go home because the
m ne was not running coal that day and there was nothing for him
to do on the outside, and that he (Hensley) replied "Ckay" (Tr.
15A16) .

M. Hensley confirned that when M. Robbins fired himit was
done orally and he was not given anything in witing. He stated
that he was concerned about working underground even though coa
was not being m ned because no one would be on the outside to
contact in the event of an energency. He confirmed that he voiced
no objection to working underground on the prior occasion because
one of his friends told himthat if he refused, he would be
fired. He also stated that since he had never worked underground
before "I just went ahead and went to see what it was |ike
anyway" (Tr. 18).

M. Hensley stated that since his discharge he has been
enpl oyed as a tractor trailer truck driver on a part-time basis
for a friend from Cctober, 1985, to the present (Tr. 20).

On cross-exam nation, M. Hensley stated that his |ast day
of enpl oynent was a Saturday, and while the m ne was closed for
vacation the week before, he did not believe it was closed for
the week i medi ately preceding his discharge. He confirned that
the m ne was not running coal on July 13, the day he was fired,
and that he was asked to go inside to shovel nuck (Tr. 20). He
expl ai ned that he was asked to go inside the underground mne to
shovel under the belt Iine and to clean up the trash. He was told
that once he was through with that work, he was to ask M. Curtis
what el se was needed to be done. He confirnmed that he chose not
to go inside and work (Tr. 21).

M. Hensley reviewed a copy of his July 25, 1985, statenent
made to MSHA, and confirned that it does not contain a statenent
that he had been fired. He explained that he did state that he
had been fired and "They just didn't wite it on there, | guess”
(Tr. 22). He stated that the foll owi ng Monday he tel ephoned Gus
Robbi ns to nake sure he knew about
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Cletis Robbins firing him and that Gus Robbins stated that
"what ever Juni or says is what goes" (Tr. 23).

M. Hensley confirnmed that at no time did he conplain to
m ne managenment or to MSHA about any danger or unsafe conditions
in the mne, and that he was treated just as the other workers at
the mne were treated. He denied that when he was hired he told
M. @Gus Robbins that he had worked "over on the north side of
Pine Mountain" (Tr. 23). He also denied that he told Cetis
Robbins "I aint going to muck that belt" when they had the
conversation on July 13 (Tr. 23).

M. Hensley confirmed that he did work underground on
anot her occasion with Gus Robbins during vacation and that he had
forgotten about it. He stated that the work entailed pulling a
mner cable (Tr. 23A24). In response to further questions from
t he bench as to why he believes he has been discrimnated agai nst
by the respondent, M. Hensley responded as follows (Tr. 24A27):

A Well, the way | figured it, | was hired for

out side - outside man. They asked nme to go underground. |
never had no training or any experience underground.
didn't feel 1 shoul d ve been underground.

Q The couple or three tines you were underground, they
weren't running coal. Right?

A. Right.

Q They just wanted you to go in there and nuck?

A Yes.

Q Which, | understand, is kind of a nasty job, isn't
it?

A. Yeah. But | never nucked none. Both tinmes, | never

mucked no coal both times | went underground.

Q What's involved? All you do is take a shovel and
shovel it?

A. Shovel under the belt and throw it up on top of the
bel t.
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How much training do you need for that?
None. | done that outside.

Q If you did it outside, why would you be reluctant to
do it inside?

A. The mine just scared ne. | didn't like it inside.

Q Even though it was dead work and no coal being run?
A. Right.

Q Did you believe, when you took the job there, there
was a possibility you' d be called on to do work ot her
than just outside work?

A. No, | didn't, because when GQus canme down to ny house
and hired ne, | asked himwhat | had to do. He said,
"Al'l you have to do is run the endl oader and answer the
phone, take care of what needs to be done outside.™
VWere did you operate the endl oader, outside?

Yeah.

Al the tinme?

Yeah, backing coal back on the belt |ine.

o »>» O > O

M. Forester asked you a question about the one tine
you wer e underground working at the portal. The porta
is the entrance to the mne, right?

A. Yeah

Is that where you were working?

No.

You never worked near the portal?

> O > O

Yeah, | shovel ed coal
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Q How far into the mne did you go?

A | really don't know exactly, but it took - we rode
back in a ramcar back to where the old mner was and
stuff. 1 was back where the mner was that one night I

went in - where they had the miner and stuff.
Q Did you help the electrician?
A. Yes.

Q Didyou at any tinme conplain to anybody that was
there? Did they have a section foreman there?

A. Yeah, Don Curtis.
Q Did you say anything to then?

A. No. No, | didn't want to get fired or nothing, you
know. I wanted to keep worki ng.

Respondent' s Testi nony

@us Robbins, confirmed that he is the president of the
respondent coal conpany, and that he has 10 years of m ning
experience. He described the mne as a conventional coal mning
operation using a continuous mner. The mne works two shifts a
day, and the coal is mned during the second shift, and | oaded on
trucks on the day shifts. The coal is transported to the belt
line by tractors, and once out of the mine, it is hauled to a
processi ng plant by truck. The mine has been in operation for
approximately 4 1/2 years, and it enploys 20 mners.

M. Robbins stated that he hired M. Hensley in May, 1985 to
repl ace an outside man who had quit. M. Robbins stated that M.
Hensl ey was previously enployed as a truck driver hauling coa
fromthe mne, but that he was laid off. M. Hensley asked him
for a job, and M. Robbins went to his honme and hired him M.
Robbi ns stated that when he hired M. Hensley, he explained that
his primary job would be outside work, but made it clear to him
that there woul d be occasi ons when he would be required to check
the belt Iine and to keep it clean and free of nmuck at the porta
and nouth of the drift. M. Robbins indicated that he expl ai ned
the duties of the job to M. Hensley, instructed himas to what
woul d be
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required of him and took himto the m ne and expl ai ned t he
safety precautions to him (Tr. 32).

M. Robbins stated that during the vacation period for the
first week of July, 1985, the nmine was down and did not produce
coal . However, work had to be done to clean up the belt line, the
air courses, and to generally "get the mine in shape" to resune
production after vacation. M. Robbins stated that he posted a
notice on the mne bulletin board stating the work that woul d be
requi red during the vacation period, and that this work was done
on the first shift. Although M. Hensley normally worked the
second shift, he was asked to work the first shift to help out
during the vacation peri od.

M. Robbins stated that at the tinme he asked M. Hensley to
hel p out during the vacation week, he asked himif he had prior
under ground experience. M. Hensley told himthat he "had a
l[ittle time across the nountain,” and M. Robins took this to
nmean that he worked at mines at Pine Muntain. M. Robbins stated
that he advised M. Hensley that he would be working with the
vacation crew cleaning up the air courses and hel ping to drag
cable for a continuous m ner which was brought in to help clean
up the mne. M. Robbins stated that M. Hensley agreed to do
this work and at no tinme conplained to himabout the work, or the
fact that he would be required to be underground. M. Robbins
stated that when he informed M. Hensley that he would be
under ground hel ping to keep the cable out of the way, M. Hensley
responded "Yeah, no problem | don't care"” (Tr. 35).

M. Robbins stated that M. Hensley worked for 3 days
under ground during the vacation period in question, and that he
hel ped drag the continuous mner cable. He also was in and out of
the mne getting tools and ot herw se hel ping M. Robbins who was
perform ng mai ntenance work on the continuous-m ning machine. In
addition to M. Robbins and M. Hensley, there were three ot her
m ners and a foreman present on the first shift during the
vacation work. M. Robbins stated that during this period M.
Hensl ey did not conpl ain about the work, voiced no safety or
ot her concerns about bei ng underground, and in fact stated that
he had no problemin pulling the cable.

M. Robbi ns produced copies of the mne payroll records for
the vacation period in question, and he confirmed that the
records reflect that M. Hensley worked 30 hours that week.

Al t hough the records do not reflect the nunber of days worked,
M. Robbins stated that he can personally confirm
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that M. Hensley worked at |east 3 days during this period, and
that he was in and out of the underground m ne helping him M.
Robbi ns al so confirmed that no coal was mned during this tine,
and that the work performed by M. Hensley was confined to
general cl ean-up duties, dragging or noving a cable, and bringing
tools in and out of the m ne.

M. Robbins stated that he was not present on Saturday, July
13, 1985, when his brother Cetis, or "Junior," spoke with M.
Hensl ey about his refusal to muck the belt. M. Robbins denied
that M. Hensley was fired, and he stated that had he been fired,
his "tine clock” work record woul d have been so noted. M.
Robbi ns stated that it was his opinion that M. Hensley
voluntarily quit his job. He confirmed that the m ne work records
reflect that M. Hensley worked 60 hours for the week ending July
13, 1985, and that he worked 30 hours for the week ending July 6,
1985 (Tr. 40).

In response to questions by M. Hensley, M. Robbins
confirmed that he spoke with M. Hensley by tel ephone on Monday,
July 15, and that M. Hensley asked himif he had been fired. M.
Robbi ns stated that he inforned M. Hensley that "he needed to
get with detis Robbins. To ny know edge, he hadn't told ne
anything about it if he fired anybody, and he needed to see
Cetis Robbins" (Tr. 37).

Cletis Robbins, Jr., testified that he has 10 years of
m ni ng experience and that he is the m ne superintendent. He
confirnmed that he is the brother of Gus Robbins, and is known as
"Junior." He stated that he worked the first shift and part of
the second shift. M. Hensley worked the second shift (Tr. 44).

M. Robbins stated that he was on vacation during the first
week of July, 1985, and returned the foll owi ng week. He confirned
that on Saturday, July 13, 1985, he determ ned that work had to
be performed underground on the belt Iine while coal was not
bei ng produced, and he instructed section foreman Don Curtis to
inform M. Hensley that he would be expected to "nuck out the
belt" at the portal and under the belt as required. M. Robbins
estimated that there was 8 to 10 tons of coal which had to be
cl eaned up, and the only way to do this was to shovel or "nmuck
it" manually. Mbst of the work was required to be done at the
portal or close to it.

M. Robbins stated that after he advised the second shift
crew as to the work that was expected to be done, M. Hensley
i nformed himthat he would not do the nucking work. M. Robbins
stated that he informed M. Hensley that this was
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the only work available for himand that he was expected to do
it. M. Hensley refused, and M. Robbins stated that M. Hensley
sinmply "turned around and left." M. Robbins denied that he ever
told M. Hensley that he was fired. M. Robbins expl ained his
conversation with M. Hensley as follows (Tr. 45A46):

A. And when he cane in, he told nme, "lI'"mnot going to
muck that belt.” | just turned around and told him |
said, "Well, that's all I've got for you to do." And he
said, "Well," he said, "That's okay," and he turned

around and left and | never seen hi m again.

Q You heard his testinony that you fired himat that
time. Did you or did you not?

A. | never did tell himhe was fired.

Q Now, you indicated you told himthat he would be - or
Don Curtis told himhe would be rmucking the belt at the
portal. What is a portal ?

A. That's a canopy going back into the m nes.

Q And you were tal king about the belt that carried the
coal out of the mne?

A Yes.
How much work was there to be done there?
I'd say about eight or ten ton

Q
A
Q How was this work to be done?
A. Wth a shovel, manually.

Q

. Was this location very near the entry of the m ne or
the portal of the m ne?

A. Yes.

Q Had it been daylight at the tine, could the work
have been done wi thout even having a light - a cap and
[ight?

A It could ve been until it got dark
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M. Robbins stated that prior to July 13, he never assigned M.
Hensl ey to underground work, but that he always nmucked around the
belt, answered the outside phone, and operated a | oader outside.
M. Robbins stated that these duties were not full-tinme duties
and that M. Hensley would be expected to do ot her work assigned
to him (Tr. 47).

In response to questions by M. Hensley, M. Robbins
confirmed that M. Hensley never conplai ned about his outside
work or the belt mucking work at the portal. He conceded that at
the tine M. Hensley refused to work on the belt on July 13, he
(Robbins) told himto "go hone."” M. Robbins stated that the
out side job vacated by M. Hensley was left open for a week
bef ore sonmeone was hired to fill the job (Tr. 48).

Don Curtis, respondent's section foreman, testified that he
has 18 years of mning experience and is a certified mne
foreman. He confirmed that he was on vacation during the mne
vacati on week and that he worked the second shift during the
period May through July, 1985. On Saturday, July 13, 1985, the
second shift was in the process of cleaning and dusting the
underground belts and no coal was being mned. He assigned nen to
clean up all along the belt Iine, and he intended to assign M.
Hensley to clean the first belt next to the outside drift mnouth
of the mi ne. However, as soon as he told M. Hensley that he was
going inside the mne to clean and nuck the belt, M. Hensley
i nformed himthat he was not going. He heard M. Hensley inform
Cletis Robbins that he would not work on the belts and M.
Robbins told M. Hensley that there was no other work to do that
evening. M. Curtis did not hear M. Robbins tell M. Hensley
that he was fired (Tr. 49A52).

M. Curtis stated that M. Hensley worked one prior evening
underground while a section was being noved. M. Hensley did not
conpl ain to hi mabout working underground on that occasion, never
conpl ai ned about any safety problens, and never conpl ai ned that
t he conpany was discrimnating against himin any way (Tr.
52A53) .

M. Curtis stated that on July 13, he had no idea why M.
Hensl ey was reluctant to do the mucking work and that M. Hensley
gave himno reason. He sinply told himthat he was not going to
do the work (Tr. 54).

M. Hensley was recalled, and he stated that after his
term nation he did not speak with anyone about getting his
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job back, and he stated that he did not wish to go back and work
underground. He stated that when he refused to work on July 13,

it was his understanding that he was asked "to go inside and
start at the portal and go all the way through.” The work woul d
normal |y entail shovelling coal on the belt, and since he usually
averaged 3 hours a night shovelling coal which had fallen off the
belt at the outside portal, he did not consider the work hard and
it did not bother him The coal would often accumul ate knee deep
in that location as it came out of the mine and he often spent
three or four tines a night shovelling it (Tr. 57).

M. Hensley confirned that at the tine M. Gus Robbins
assigned m ne personnel to work inside the m ne during vacation
he (Robbi ns) explained to everyone what had to be done. M.
Hensl ey explained further as follows (Tr. 58A59):

A. Yes, he explained it. He said he wanted to pull a
cabl e behind the mner and the man that was there that
run the mner was the day shift foreman, and he kept ne
outsi de as nuch as he could because he knew | didn't
like going inside. | stayed out one day and taped up
cable and stuff for the mner. He done that to keep ne
from goi ng inside because he knew | didn't |ike going

i nsi de.

Q But the time you went inside, did you, in fact, take
care of the cabl e?

A Yes.

Q Do you recall M. Robbins' testinony about him
requiring you to go in and out to carry tools?

A Yes, | carried tools to himseveral trips.
Q That did happen?
A. Yes.

Q So, | take it in a nutshell, your reluctance was to
be underground - regul arly worki ng underground?

A. No.

Q You didn't like that?
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A. No.

Q And you feel even though you were required to be
underground at times when coal was not being run - when
they actually were not in production, but just bringing
tools in and out, that that caused you some problem

t 00?

A. Yeah. | didn't like going in underground. It shook
me up. | was scared of it.

Q Well, now when you were first hired, you heard the
testimony of M. Robbins that he indicated to you that
nost of the time, you' d be expected to work outside,
but there were occasi ons when they may have to call on
you to do work -

A. He never said that to nme. He just told ne what |
stated awhil e ago about just running the highlift and
taki ng care of anything outside. He never nentioned
anyt hi ng about going in underground.

Q Well, let's assune you had no work outside to do on
a given day - had that ever happened?

A. They'd break down at night sonetinmes and woul dn't
run no coal, and I'd just stay outside. They'd cone out
and get parts. 1'd get the parts for them

Q What would you be doi ng?

A. | would grease, check oil and stuff. G ease the
outside belt line, fuel the highlift up.

Fi ndi ngs and Concl usi ons

In order to establish a prima facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
t he burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Conpany, 2
FMSHRC 2768, (1980), rev'd on other grounds sub. nom
Consol i dati on Coal Company v. Marshall, 663 F.2d 1211
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(3d Gir.1981); and Secretary on behalf of Robinette v. United
Castl e Coal Conpany, 3 FMSHRC 803 (1981). Secretary on behal f of
Jenkins v. Hecl aADay M nes Corporation, 6 FMSHRC 1842 (1984). The
operator may rebut the prima facie case by showi ng either that no
protected activity occurred or that the adverse action was in no
way notivated by protected activity. If an operator cannot rebut
the prima facie case in this manner it may nevert hel ess
affirmatively defend by proving that (1) it was also notivated by
the mner's unprotected activities alone. The operator bears the
burden of proof with regard to the affirmative defense. Haro v.
Magma Copper Conpany, 4 FMBHRC 1935 (1982). The ultinmate burden
of persuasi on does not shift fromthe conpl ai nant. Robinette,
supra. See al so Boich v. FMBHRC, 719 F.2d 194 (6th Cr.1983); and
Donovan v. Stafford Construction Conpany, No. 83A1566, D.C.Gir.
(April 20, 1984) (specifically-approving the Comm ssion's

Pasul aARobi nette test). See also NLRB v. Transportation
Managenent Corporation, AAA U S. AAAA, 76 L.Ed.2d 667 (1983).

One critical issue in this case is whether or not M.
Hensl ey was di scharged because of his refusal to perform work
assigned to himby foreman Don Curtis and/or mne superintendent
Cletis Robbins. The respondent suggests that M. Hensley
voluntarily quit his job and was not fired, and Gus and Cetis
Robbins testified that they never specifically told M. Hensley
that he had been fired. M. Hensley's first conplaint to MSHA on
July 13, 1985, contains no assertion that he had been fired. M.
Hensl ey's conplaint letter of Septenmber 29, 1985, to the
Conmi ssion contains a passing reference to the purported firing.

M. Hensley's termination occurred on a Saturday. It is
clear that it canme about as a result of M. Hensley's refusal to
wor k under ground cl eaning the belt, and after sonme conversation
between M. Hensley and Cletis Robbins. M. Hensley's earlier
statenent to MSHA is that when M. Robbins advised himthat there
was no outside work to be done and gave hima choice to either go
underground or go hone, M. Hensley responded "o.k." and opted to
go home. M. Robbins' testinony at the hearing is consistent with
this earlier version. However, at the hearing, M. Hensley
testified that when he opted to go hone rather than work
underground, M. Robbins told himthat he was fired. M. Hensley
made no attenpt to get his job back, did not report to work on
the foll owi ng Monday, but instead tel ephoned Gus Robbins to
inquire as to whether he knew that Cetis Robbins had fired him
@us Robbi ns' response was "whatever Junior (Cletis) says goes."
Foreman Curtis confirmed that after M. Hensley's work
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refusal, Cetis Robbins told himthere was no ot her work that
evening, and M. Curtis did not hear M. Robbins say that M.
Hensl ey had been fired.

@us Robbins testified that when M. Hensl ey tel ephoned him
on Monday, July 15, M. Hensley asked him"Was | fired?" (Tr.
37). M. Robbins stated that Cetis Robbins said nothing to him
about firing M. Hensley, and that his work records do not
reflect that he was discharged. Cetis Robbins testified that
after he told M. Hensley to go home, he got his dinner bucket
and went home, and he heard nothing further fromhim M. Robbins
also testified that M. Hensley's job was |left open, and a week
passed before it was filled. He denied that he hired a
repl acenent that sanme weekend (Tr. 48).

After careful consideration of all of the testinony in this
case, | cannot conclude with any degree of certainty that M.
Hensl ey was in fact directly fired by mne superintendent Cetis
Robbi ns. However, on the basis of the circunmstances surrounding
this incident, including M. Robbins' statenments and actions when
he gave M. Hensley the option of working underground or going
hone, | conclude that M. Hensley was "constructively discharged”
by M. Robbins on July 13, 1985. G ven the option of working or
goi ng home, M. Hensley's choice of the latter, his failure to
report for work the next avail able work day, and his subsequent
tel ephone call to Gus Robbins Iead ne to conclude that M.
Hensl ey had reasonabl e grounds for believing that he had been
di schar ged

It is well settled that the refusal by a miner to perform
work is protected under section 105(c)(1) of the Act if it
results froma good faith belief that the work invol ves safety
hazards, and if the belief is a reasonable one. Secretary of
Labor/Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786, 2 BNA MSHC
1001 (1980), rev'd on other grounds, sub nom Consolidati on Coa
Co. v. Marshall, 663 F.2d 1211 (3d G r.1981); Secretary of
Labor/ Robinette v. United Castle Coal Co., 3 FMSHRC 803, 2 BNA
MBHC 1213 (1981); Bradley v. Belva Coal Co., 4 FMBHRC 982 (1982).
Secretary of Labor v. Metric Constructors, Inc., 6 FMSHRC 226
(Feb. 1984), aff'd sub nom, Brock v. Metric Constructors, Inc.

3 MSHC 1865 (11th Cir.1985). Further, the reason for the refusa
to work nust be comunicated to the mine operator. Secretary of
Labor/Dunmre and Estle v. Northern Coal Co., 4 FMSHRC 126
(1982).

Al t hough not directly stated as such, M. Hensley's
conplaint inplies that his work refusal of July 13, was based on
the fact that he | acked prior underground experience and
training. In his original witten conplaint to MSHA



~728

M. Hensley stated that he informed mne foreman Don Curtis that
he woul d not hel p shovel the belt and clena up underground
because he | acked training and had never been in the m ne before.
However, the evidence adduced in this case reflects that prior to
July 13, M. Hensley worked underground in the mne on severea
occasi ons w t hout voicing any objections concerning safety or

| ack of training.

@us Robbins testified that he hired M. Hensl ey because "he
seened like a pretty good guy who wanted to work"™ (Tr. 31). M.
Robbi ns expl ai ned that he knew M. Hensley as a truck driver who
regul arly hauled coal fromthe mne, and that when he was laid
off fromhis driver's job he (Hensley) asked himfor a job. M.
Robbi ns further explained that he went to M. Hensley's honme to
hire him and then took himto the mne to explain the work
expected of himand to familiarize himwith the mne and to
explain mne safety precautions.

@Qus Robbins testified further that answering the tel ephone
and operating an endl oader were not full-tine duties, and that
M. Hensl ey was expected to do other work as assigned, i.e.
checking the belt line as it entered the mine to insure that it
was wor ki ng, and mucking the belt. M. Robbins confirmed that M.
Hensl ey had al ways mucked around the belt by the portal, and that
this was part of his job. M. Robbins inpressed ne as a credible
wi tness, and his testinony regarding the work expected of M.
Hensl ey when he was first hired was confirnmed by M. Hensley's
testinmony that he often spent 3 hours an evening shovelling and
mucki ng the belt area near or inside the portal and that he did
not consider this to be hard work.

There is no evidence in this case that M. Hensley ever
communi cated his fear of underground work or lack of training to
the respondent. There is nothing in the record to support M.
Hensl ey's assertion that his failure to object to working
underground prior to July 13, was because of his fear of being
fired. As a matter of fact, M. Hensley's prior witten
conpl aints made no nention of this concern on his part, and he
testified that when called upon to work underground the first
time, he did so "to see what it was like" (Tr. 18). Further, the
evidence in this case establishes that at no tinme during his
enpl oyment with the respondent did M. Hensley ever conplain
about his asserted fear of working inside the mine. He filed no
safety conplaints with MSHA or mi ne managenent, never expressed
any concerns for his safety, and never objected to working
underground. M. Hensley confirned that he was treated |ike al
other miners, and there is no evidence of any aninosity towards
himor m streatnent by m ne nanagenent.
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The evidence in this case establishes that at no tinme was M.
Hensl ey asked or required to work underground while the mne was
in production. During the vacation period M. Hensley worked wth
M. @Qus Robbi ns underground while no coal was being nmned. M.
Robbi ns stated that he posted a notice at the mine informng mne
personnel of the work to be done cleaning up the air courses,
nmoving a miner in, and "getting the mne in shape.” Al though M.
Hensl ey normal |y worked the second shift, which was the
production shift, he was assigned to the first shift to help do
t he vacation week "dead work." M. Hensley confirmed that M.
Robbi ns expl ai ned what work was to be done during this tine, and
at no tinme did he voice any safety or |ack of training concerns.

Al though M. Hensley testified that he only worked one day
under ground during the vacation period, the credible testinony of
@Qus Robbins indicates otherwise. M. Robbins testified that he
personal | y worked underground with M. Hensley periodically for
at least 3 days during the vacation period, and the mne records
establish that during that week M. Hensley worked a total of 30
hour s.

M. Robbins testified that during the vacation work, M.
Hensl ey help to pull the miner cable to keep it clear of the
m ner whi ch was mucking. M. Hensley did not object, and instead
stated that he had "no problemand didn't care.” Wen the m ner
experi enced sone hydraulic problens, M. Hensley was in and out
of the mne periodically assisting M. Robbins by bringing in
tools and parts as required by M. Robbins while he was repairing
the mner. M. Robbins stated that M. Hensley was in and out of
the m ne "nunmerous tinmes" during this period, and that they were
no further than 450 to 500 feet inside the mne. M. Hensley
confirmed that he was in and out of the mne hel ping M. Robbins,
and there is nothing to suggest that he voiced any safety or |ack
of training concerns.

M. Hensley's contention that he had no prior training and
no formal underground mne training while enployed by the
respondent stands unrebutted. The respondent produced no
testimony or evidence to establish that M. Hensley received any
formal training while in its enmploy. |I take official notice of
MSHA' s training requirenents found in Part 47, Title 30, Code of
Federal Regul ations, and recognize the fact that placing an
untrai ned m ner underground nmay constitute a violation of MSHA' s
mandat ory safety or training requirenents. However, there is no
evidence in this case that the respondent has ever been cited for
any such violation, and there is
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no evidence that M. Hensley ever requested training and was
denied it, or that he ever |odged any conplaints w th nanagenent
concerning his lack of training.

Wth regard to M. Hensley's prior mning experience, his
assertion that he had no such experience and had al ways worked as
a coal haul age truck driver stands unrebutted by the respondent.
Al t hough Gus Robbins alluded to certain statenents attributed to
M. Hensley that he previously "had a little bit of tine across
the mountain® (Tr. 35), that statement was not further expl ai ned,
and there is no credible evidence supporting any inference or
interpretation that this statenment, if nade and standi ng al ong,

i ndicates that M. Hensley had prior underground m ning
experi ence.

Taken at face value, the lack of training and prior
under ground experience coul d conceivably support an inference
that M. Hensley's refusal to work underground on July 13, was
out of concern for his safety. However, given the fact that M.
Hensl ey voiced no safety concerns when he refused to work, the
fact that he had previously worked underground wi thout
obj ections, the fact that his previous work was al ways done when
the m ne was down and out of production and while he was under
the direct supervision of an experienced mne foreman and m ne
operator, and the fact that M. Hensley had never voiced any
safety conplaints or concerns when asked to performcertain
intermttent work underground | eads ne to conclude that any claim
by M. Hensley that his work refusal was pronpted out of concern
for his safety is unsupportable.

There is no evidence in this case that the underground work
required of M. Hensley exposed himto any safety hazards. The
record establishes that in each instance when he was assigned
underground work, it entailed trips in and out of the mne
bringing in tools, cleaning up the belt, assisting in the
draggi ng of a cable, and hel ping an electrician take sone
equi prent outside. In each instance, the m ne was not producing
coal and was down for "dead work." M. Hensley was apparently
provided with a hard hat and cap light, the m ne operator had
briefed himon safety precauti ons when he was first hired, and he
was al ways under the supervision of experienced m ne personnel
Further, M. @Qus Robbins' unreubtted testinmony, which I find
credible, reflects that when the m ne was down during the
vacati on week for "dead work," M. Robbins posted a notice on the
bull etin board announcing the work to be done, and that when he
explained this to M. Hensley he did not object, and stated that
he didn't care and had no probl em
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| believe that the crux of the dispute in this case lies in the
fact that at the tine he was first hired, M. Hensley believed
that his job would only entail work outside the mine. Hs earlier
conpl aint statenments reflect his understanding that the job would
only require himto answer the tel ephone, operate an endl oader
and do ot her outside work.

In his complaint to the Conm ssion, M. Hensley makes no
mention of the fact that he worked underground during the
vacation period which was testified to during the hearing. In
referring to the one prior occasi on when he di d work underground,
M. Hensley alluded to the fact that he was not hired as an
i nside man, and that he believed that this would be the | ast and
only tinme he would be asked to work inside the mne. In response
to questions during the hearing as to why he believed he was
di scrim nated against, M. Hensley indicated that since he was
scared of being underground and that "it shook himup,"” he was
reluctant to work underground on a regular basis, even during the
time when the mne was out of production and only "dead work"
such as belt cleaning and rmucki ng was bei ng done. Under these
ci rcunmst ances, | conclude that even if he had formal training,

M. Hensley would still be reluctant to work underground because
of his personal dislike for the underground environnent and his
preference to do the outside work for which he believed he was
originally hired. I further conclude that M. Hensley's refusa

to work on July 13, was based on his belief that mne
managenent's work assignnments requiring himto go inside the mne
when it was out of production were becom ng nore and nore routine
and that unless he resisted, he would soon find hinself
perform ng nore work which he did not believe should be assigned
to himas an "outside man."

In view of the foregoing findings and concl usions, | cannot
conclude that the record in this case supports a concl usion that
M. Hensley's refusal to foll ow m ne managenent's work assi gnment
on July 13, 1985, was based on a reasonable good faith belief on
his part that the performance of the work woul d expose himto any
underground safety hazards. | further conclude and find that M.
Hensl ey's assertion that his work refusal was pronpted by his
| ack of training and experience is not bona fide. Accordingly,
the conplaint IS DISM SSED, and the requested relief IS DEN ED

Ceorge A. Koutras
Admi ni strative Law Judge



