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M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 84-49
PETI TI ONER A.C. No. 36-00970- 03537
V. Mapl e Creek No. 1 M ne

UNI TED STATES STEEL M NI NG
COVPANY, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Vicki J. ShteirADunn, Esq., Ofice of the Solicitor,
U S. Department of Labor, Arlington, Virginia
for Petitioner;
Billy M Tennant, Esq., United States Steel
Cor poration, Pittsburgh, Pennsylvania for Respondent,
United States Steel M ning Company, Inc.

Bef or e: Judge Merlin

On March 28, 1986 the Conmmi ssion reversed nmy determnation
that the operator was negligent and remanded the case to nme "for
reconputation of an appropriate penalty". Pursuant to the
Conmi ssion's decision | issued an order dated March 31, 1986
directing the parties to submt their recommendati ons regardi ng
an appropriate penalty amount on or before April 28, 1986. They
have now done so.

| originally assessed a penalty of $7,500.

The operator recommends a penalty of $150 on the ground
t here was no negli gence.

The Solicitor recomnmends a penalty of $7,500 which
represents no change fromwhat | assessed before the Conmi ssion
overturned ny ruling on negligence. |In support of a $7,500
penalty the Solicitor argues that the two decedents were
negligent and that their negligence is attributable to the
operator. The Solicitor acknow edges that the Conm ssion
specifically held that it could not consider this issue because
it had not been raised at the trial level. Nevertheless, the
Solicitor argues that the
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Conmmi ssion's view of what it could consider was wong and that |
have "the opportunity to consider this issue.” | reject the
Solicitor's argunments as without nerit and m schi evous. | could
not now assess a penalty on the basis of decedents' negligence
(assunmi ng there was such negligence and that it could be inputed
to the operator), because the present record does not
specifically address that issue and the operator has not had an
opportunity to be heard on it. Even nore inportantly, the

Commi ssion's remand is very specific and limted, i.e.
reconmputati on of an appropriate penalty in light of its decision
I am bound by the terns of the remand as |laid down by the

Conmi ssion. If the Solicitor believes the Comm ssion's view of
what it could consider was erroneous or if the Solicitor wants a
br oader renmand, she shoul d have requested reconsideration by the
Conmi ssion. Presentation of these argunents at this stage
constitutes nothing nore than an invitation to ignore the terns
of the Conmi ssion's remand and defy its mandate. This, of course,
I cannot and will not do. My views on the nerits of this case are
set forth in ny original decision. But the Conm ssion has spoken
and it has held differently. Whatever significance an issue in a
particul ar case may have, the principle that a trial Judge is
bound by the hol dings of his appellate tribunal is of
transcendi ng i nportance.

The Solicitor's argues next for a penalty "only slightly
[ ower" than $7,500 on the basis that even if there was no
negl i gence, the gravity of the violation justifies such an
amount. | reject this because it wholly fails to take account of
the fact that negligence was a crucial factor in nmy origina
assessnent of $7,500. As the record and the decisions at both the
trial and Conmission | evels denonstrate, the issue of the
foreman's negligence was the reason the operator sought a
hearing. Again, the Solicitor invites ne to thwart the
Conmmi ssion's will, an approach | nost enphatically reject.

| also reject the operator's recommendation of a $150
penalty because it does not adequately reflect the other five
statutory criteria which nmust be considered in addition to
negl i gence.

As | originally found, the violation was very serious.

At the hearing the parties stipulated as follows with
respect to the other criteria (Tr. 5): (1) inposition of any
penalties herein will not affect the operator's ability to
continue in business; (2) the violation was abated (FOOINOTE 1)
in good faith; (3) the operator's history of prior violations is
average; and (4) the operator's size is |arge.
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It is hereby ORDERED that a penalty of $450 be assessed which
the operator is ORDERED TO PAY within 30 days fromthe date of this
deci si on.

Paul Merlin
Chi ef Administrative Law Judge

1 The court reporter failed to correctly transcribe
"abat ed".



