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Statement of the Proceedi ngs

These civil penalty proceedi ngs concern proposals for
assessnment of civil penalties filed by the petitioner against the
respondent pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U S.C. [820(a). The petitioner seeks
civil penalty assessnents agai nst the respondent
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for 15 alleged violations of certain mandatory safety standards
found in Part 75, Title 30, Code of Federal Regul ations. The
respondent filed tinmely answers and contests, and hearings were
held in Evansville, Indiana. The parties filed no posthearing
briefs or proposed findings and concl usions, but | have

consi dered the oral argunments nade by the parties on the record
during the hearing in the adjudication of these matters.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S.C [820(i).
3. Commission Rules, 29 C.F.R [2700.1 et seq.
| ssues

The primary issues presented are (1) whether the conditions
or practices cited by the inspectors constitute violations of the
cited mandatory standard, and (2) the appropriate civil penalties
to be assessed for the violations, taking into account the
statutory civil penalty criteria found in section 110(i) of the
Act. Additional issues raised by the parties are disposed of in
the course of these decisions.

Sti pul ations

The parties stipulated that the respondent is subject to the
Act, and that at all tinmes relevant to these proceedings, the
overal |l coal production for the respondent’'s operating company
was 5,200,080 tons, and that the production for the Pyro No. 9
VWeatcroft M ne was 1,662,825 tons. They also stipulated that the
paynment of the assessed proposed civil penalties will not
adversely affect the respondent's ability to continue in
busi ness, and that the violations were abated in good faith.

Di scussi on
KENT 85A105

Section 104(a) "S & S" Ctation No. 2507205, January 29,
1985, 30 C.F.R [O75.1722: "The north conveyor belt was not
guarded on the bottom side where the No. 4 unit supply road
passed under the belt. There are exposed noving parts that could
be contacted by enpl oyees travel (sic) under the conveyor."



~751

Section 104(a) "S & S" Citation No. 2507206, January 30, 1985,
30 CF.R 0O75.400: "Loose coal and coal dust had accunul ated in the
Nos. 5, 6, and 7 return entrys (sic) and connecting crosscuts for
100 feet outby spad No. 9+536 on the No. 2 unit."

Section 104(a) "S & S" Citation No. 2507208, January 31
1985, 30 CF.R [075.503: "The | oader used to |oad coal on the
No. 3 unit (# L23) was not maintained in a permssible condition
in that the packing glan (sic) to the right head notor was | oose.
The service wire to the left light was cut and not insulated.”

Section 104(a) "S & S" Ctation No. 2507209, January 31
1985, 30 C.F.R [75.313: "The nmethane monitor installed on the
L23 | oader used on the No. 3 unit was not maintained in that the
sensor head was stopped up with oil and dirt to the point it
woul d not operate.”

MSHA | nspector George New in confirmed that he issued the
guardi ng citation (2507205), on the north conveyor coal carrying
belt after observing that the bottom side of the belt had not
been guarded to preclude soneone fromreaching up and into the
idler pinch points. The belt was 42 inches w de and was
approximately 4 to 5 feet above the roadway whi ch passed under
it. Supplies were stored under and near the belt, and it was an
area where nmen and equi prent regul arly passed under it. He was
concerned that sone one such as a nmechanic or supply person, or
someone wal king or riding under it could stand up and reach into
t he unguarded pi nch point.

M. New in considered the belt idlers to be unguarded pinch
poi nts, and he was al so concerned that in the event the belt
br oke, the whipping action could result in someone being struck
by the belt and injured. He considered the idlers and the belt
itself to be noving machi ne or equi pnent parts which required to
be guarded. The belt had been previously guarded by netal mesh
material, but it had becone deteriorated and renoved. The guard
was replaced by wel ding steel bars to the frame of the belt at
t he point where the roadway passed under it.

On cross-exam nation, M. Newin confirmed that he was not
aware of anyone being injured at the unguarded belt |ocation, and
he al so confirmed that inspectors regularly passed under the belt
location in the past but did not cite it for any inadequate
guardi ng. He considered the violation to be "S & S" because the
unguar ded belt exposed m ners to a hazard,
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and he believed that the condition could reasonably likely result
in serious injuries. He did not know how | ong the belt had been
installed at the cited |ocation. He confirmed that belt idlers

| ocated at the underside of the belt were not required to be
guarded along the entire belt line, unless the belt crossed over
a roadway or travel way where nen and equi prent woul d be present.
He identified photographic exhibit RAL as a photograph of the
belt location in question, and confirmed that the photograph
shows the guardi ng which was installed to achi eve abatenment. He
bel i eved that miners congregated at the | ocation in question, and
he stated that there was a m ne phone nearby, but that it was not
in the area of the unguarded belt.

Davi d Furgerson, mne safety manager, testified that the
belt was initially installed approximately 13 to 14 nonths prior
to the citation and that many MSHA inspectors had passed under it
without citing it. M. Furgerson did not believe that anyone
passi ng under the belt could contact the idlers, but conceded
that if they stood up while in a piece of equipnent they could
contact it. He saw no evidence of any prior guards, and did not
bel i eve that anyone would be injured if the belt broke.

Section foreman Janes M Hibbs testified that he is famliar
wi th the unguarded belt in question, and he stated that for the 3
years he has been enpl oyed at the m ne he has never known the
belt to be guarded.

I nspector Newin confirmed that he issued a citation for
coal accunul ati ons (2507206) on the Nunber 5, 6, and 7 return
entries. He described the accunul ations as "grey and bl ack in
color,” ranging in depths fromO to 8 inches, 20 feet w de, along
the crosscuts and entries. He believed that the accumul ations
resulted because of a failure to properly clean up while the
m ni ng cycl e advanced, and he indicated that the accumnul ati ons
were the result of mning as the faces were advanced. The entries
in question were in neutral belt return entries where no active
mning activities were taking place.

M. Newin stated that the accunul ati ons presented a hazard
in that they could have contributed to the enhancenent of an
explosion. In the event of any ignition of explosion at the face,
t he accumul ati ons woul d have contributed to the severity of the
expl osi on. He saw no evi dence of any equi pnment passing through
the areas in question, and confirmed that no i nmedi ate ignition
sources were present. He confirmed that the closest mning taking
pl ace was approxi mately two
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crosscuts, or 100 feet inby the location of the accumnul ati ons,
and that the face area was approximately 180 feet away.

On cross-exam nation, M. Newin stated that he had intended
to take a dust survey, but after observing the accumul ati ons and
issuing the citation, he did not take such a survey. He detected
a negligible anount of nethane present in the cited | ocations,
and while the area was not adequately rock-dusted, he confirnmed
that he issued no citation for |lack of rock dust. He stated that
the coal accunul ations were behind the section brattice |line, and
that no ignition sources were present behind the brattice |ine.
He believed that equi pment could have travel ed the area, and
confirmed that the brattices had been previously constructed.

Saf ety manager David Furgerson, confirned that he travel ed
with M. Newlin during his inspection and he confirmed the
exi stence of the cited coal accumul ations. He produced a copy of
the preshift exam ner's report for January 30, 1985, and noted
that no viol ations or hazardous conditions were noted (exhibit
RA3) .

I nspector Newin confirmed that he issued the permissibility
vi ol ati on (2507208), for the |oader used to |load coal in the
nunber 3 unit after finding a | oose packing gland and | ocose wire
whi ch had been cut on the machine. The wire was for one of the
headl i ghts, and while it was di sconnected, the end was not
i nsul ated where it had been cut. The | oader was in operation
| oadi ng coal, and he detected .2 nmethane present, but this caused
hi mno particular concern. M. Newlin stated that the | oader
operator told himthat "there was power to the wire." M. Newin
stated that the | oose energized wire could cone in contact with
the frame of the | oader and cause a spark. The | oader operator
advi sed himthat the |light had cone off the machine, but that the
face boss was not aware of the condition

M. Newin stated that he cited two separate conditions; the
| oose uninsulated wire, and a | oose packing gland. He identified
a simlar packing gland produced by the respondent for
denonstrati on purposes, and he confirmed that it was | oose by
turning it with his fingers and finding that it was not "finger
tight." The purpose of the packing gland is to keep the wires
i nside the machine protected fromarcs or sparks. M. Newin
confirnmed that he issued a second citation on that sane | oader
(No. 2507209) that same day because the nethane nonitor sensor
head was clogged with dirt and oil
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On cross-exam nation, M. Newin could not state where the | oader
was precisely operating when he cited it. He confirmed that he
made no i ndependent determination that the wire was energized or
that it had power. He sinply relied on what the | oader operator
told him but admtted that his notes did not reflect any
statenment by the operator that the wire was energized. M. Newlin
confirmed that he did not check the | oader |ight fuses to
determine if they had bl own out, and he stated that he would not
have issued the citation if there was no power to the light wire
in question. The wire appeared to have been cut, and the exposed
end had not been insulated. M. Newin also confirned that he did
not check the | oader electrical junction box and did not check
the wire with an OHM neter.

Saf ety manager David Furgerson testified that the wire could
have been cut when it came into contact with a rib. He stated
that the machi ne operator would not know whether there was power
to the wire after it was cut. He recalled no conversations with
M. New in or anyone el se about the cited condition, and he did
not know the identity of the | oader operator

James Crowel I, respondent’'s maintenance director, testified
that the | oader has two sets of lights, and that they operate
under two separate electrical circuits. He stated that the | oader
can operate with one light, and that in the event a wire or cable
is cut, the fuse would bl ow and interrupt the power to the light.
He confirmed that he did not exam ne the | oader in question, and
conceded that a fuse may not always blowif the light wire or
cable is cut.

I nspector Newin confirmed that he cited the | oader used on
the nunber 3 unit after finding that the nmethane nonitor sensor
head was gobbed with oil and dirt (2507209). He expl ai ned t hat
t he purpose of the sensor head is to detect the presence of
nmet hane. |If nethane is detected, the sensor sends a signal to the
nmet hane nonitor which registers the amobunt on a signal device in
the operator's cab. In his opinion, the gobbed sensor head woul d
prevent the proper signal, but he conceded that he did not test
the sensor head with a predeterm ned m xture of nethane to be
absolutely sure that it was not functioning properly because
t here was not enough nethane present to nmake conpari sons, and he
had no predeterm ned m xtures with himat the tinme he observed
the condition. However, based on his visual observation of the
gobbi ng condition, he did not believe that the sensor head was
functi onal
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On cross-exam nation, M. Newin confirnmed that the nethane
nmoni tor test button was functional and operating properly. He
confirmed his prior observations of the gobbed condition of the
sensor head, and confirnmed that the accunulated oil and dirt was
cleaned out with a screwdriver after the sensor cap was renoved.
He al so confirmed that the gobbed condition was readily
observabl e, that there was sufficient air ventilation on the
unit, and that it was adequately rock dusted. He al so confirned
that there were no dangerous nethane accumnul ati ons present.

Saf ety manager David Furgerson testified that it was his
bel i ef that the methane nonitor sensor head was working properly
even though it was gobbed with dirt and oil. He stated that the
specific gravity of methane is .5545, and that it will perneate
oil and dirt because it is porous material. He confirnmed that the
mai nt enance departnent cl eaned out the sensor head, but that it
was not tested with a known mi xture of nmethane. It was his view
that sinmply because the sensor head was dirty did not indicate
that it was inoperable. He sinply did not believed that the oi
and dirt was "packed in enough” to prevent the sensor head from
sendi ng a signal to the nethane nonitor

KENT 85A141

Section 104(a) "S & S" Citation No. 2508624, April 11, 1985,
30 C.F.R [75.807:

The high voltage cable installed along the north west
track entry was not placed so as to afford protection
agai nst damage from nobil e equi prent in several places.
Al so the cable was not guarded in at |east fifteen
pl aces where nminers were required to be under it.
Supplies and tool boxes were stored under the cable.

Section 104(a) "S & S" Citation No. 2508625, April 11, 1985,
30 C.F.R [75.1306: "The expl osives nagazine on the No. 4 unit,
|.D. No. 004 was not maintained in good condition because the
doors woul d not close, the magazi ne had been struck by a piece of
machi nery. "

Section 104(a) "S & S" Citation No. 2508627, April 11, 1985,
30 CF.R 0O75.400: "Accunul ations of |oose coal and coal dust, 2
to 6 inches deep and averaging 8 foot wi de was present along the
ribs of the No. 4 unit belt beginning at the tail piece and
ext endi ng out by 150 feet."
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Section 104(a) "S & S" Citation No. 2507611, April 12, 1985, 30

C.F.R 075.400: "Accumul ation of float coal dust and coal dust
was observed over previous rock dusted surfaces in the 3AA belt
conveyor entry starting at the header and extending 5 crosscuts
i nby (approximately 250 feet) ranging in depth fromO to 5

i nches."

Section 104(a) "S & S" Citation No. 2507618, April 23, 1985,
30 CF.R [O75.807: "The 7200 (volts) high voltage cable strung
across the No. 3 entry used as the haul age road did not have a
guard on it. The entry was approximately 4 feet high. Mners were
required to travel under this cable.”

MSHA | nspector James E. Franks testified as to his
background and experience. He confirned that he inspected the
mne on April 11, 1985, and issued Ctation No. 2508624, after
observing several |ocations, and at |east 15 additional |ocations
along the track entry in question, where a high voltage cabl e had
not been hung or guarded to prevent damage from equi prent or from
mners coming in contact with it. He stated that supplies were
stored under the cable at the locations in question, and in
several places the cable was hung so | ow that he believed it
coul d be damaged by equi pnent which was required to pass under it
while storing and retrieving the supplies. M. Franks stated that
section 75.807, requires cable protection to protect the cable
from equi prent damage, and to al so protect mners fromconming in
contact with it. He confirned that he issued the citation to
prevent cabl e damage from nobil e equi prent at several places, and
to prevent mners fromcontacting the cable when they passed
under it at the | ocations where the supplies were stored. He
expl ai ned that any cable |ocated at points where nmen do not
regul arly pass under it is required to be guarded by hanging it
out of the way of equi pment or behind tinbers, and that at places
across roadway and travelways, it is required to be guarded or
covered to preclude mner contact as well as equi prent damage.

M. Franks identified a piece of PCV hard plastic pipe
produced for denonstration purposes at the hearing as the type of
guardi ng which is acceptable to MSHA. The pipe material is cut
al ong one side so as to facilitate it being taped or otherw se
secured around the cable for protection. He stated that the PCV
pipe is simlar to the guarding used by the respondent.

M. Franks testified that in at |least five or six |locations
the cable was lying along the side of the track on the
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m ne floor and he was concerned that scoops and battery notors
using the track entry would get into the cable and cause damage.
Sone of these |ocations were in areas where the track was narrow,
and the operators would be on the "off-side," thereby increasing
the possibility that a piece of equipnent would danage the cabl e.
Most of the other 15 | ocations were at the end of the track where
t he respondent stored bl ocks, boards, steel ties, and roof bolts,
and he believed that nmen were required to pass under the cable to
nove the supplies in and out, and the chances were great that
sonmeone woul d cone in contact with the unprotected cable.

M. Franks conceded that the cable in question is inherently
shiel ded and that it was provided with a ground check nonitoring
system A properly functioning systemw || deenergize the cable
if it is cut or shorted out, but he believed that such a system
may not always be in proper working order. He al so believed that
it was possible that soneone nerely touching the cable would not
suffer any harm but on the other hand, if the conditions were
right, it could cause fatal injuries. He confirnmed that the cable
at the equi pnent supply locations was hung but not protected, and
at the other locations it was sinply lying on the mne floor

On cross-exam nation, M. Franks stated that the section in
question was operating on a 20Ahour a day production schedul e,
and that the supplies which were stored under the cited cable
| ocati ons were needed and used during these production peri ods.
He confirmed that as the mning cycle advances, the supplies
woul d be nmoved up. However, he pointed out that the track entry
had been driven approximately 1,200 feet and that the track had
been in place for about a year. He believed the supplies in
guesti on had been stored at the cited | ocations for approxi mately
3 weeks, and that men were regularly required to pass under the
unprotected cable to retrieve and nove the supplies. He observed
m ners under the cable, and al so observed a notor unl oadi ng
supplies under the cable. He confirned that he did not know the
type of cable used by the respondent and that he detected no
damage to the cable at any of the cited | ocations.

M. Franks dicussed the supply and storage system used at
the m ne, and he expl ained MSHA' s guidelines for guarding high
vol tage cables. He confirnmed that the type of plastic PCV pipe
used by the respondent to guard its cables is acceptable as
adequat e guarding material for high voltage cabl es.

James Crowel I, respondent’'s maintenance director, testified
that he has 15 years of experience in electronics and



~758

electricity and has taught and conducted training courses in
these areas. He produced sections of cables for denonstration

pur poses, and he expl ained that one of the cables is a standard
bl ack perm ssible 8,000 volt power feeder cable which is
acceptabl e by MSHA for use by the respondent in its m nes.
However, he expl ained that the respondent does not use this type
of cable, but instead uses a "hypal on" cable approximtely two
tinmes the dianeter of the standard cable, and that it has an

i nsul ated jacket and three electrical conductors which are

i ndependent |y braided and protected by insulation. The cabl e has
two insulated ground wires and one insul ated ground check wire,
and he described it as "the best avail able cable on the market."
He stated that in the unlikely event that the cable were run over
and a massive break or cut occurred to the insul ated high voltage
conductor, the cable would deenergi ze and the power would cut

off. He is unaware of any incidents in which the cable has failed
to function properly.

On cross-exam nation, M. Crowell confirmed that he did not
i nspect the cable which was cited by Inspector Franks, and he
stated that the cable ground nonitoring systemis required to be
tested and checked nonthly. He believed that under normal m ne
operating conditions the cable in question is inherently safe,
and that it was not reasonably likely that someone woul d be
i njured by contacting such a cable.

I nspector Franks confirmed that he issued Citation No.
2508625 on April 11, 1985, after observing that the doors of a
nmobi | e expl osi ves nmagazi ne woul d not shut tight to afford
protection to the expl osives stored inside. The doors appeared to
have been struck by another piece of equi pnent and he observed an
i ndention in the doors. The doors were warped and they coul d not
be shut tight to the | atches provided to secure the doors. He
bel i eved that the nmagazine had to be noved and advanced as the
m ni ng cycl e advanced, and he was concerned that another piece of
equi prent could run into it while it was being noved. Wth the
doors opened and unsecured, he believed that such a collision
woul d detonate the expl osives stored inside the nmagazine.

M. Franks stated that the magazine, in its parked position
at the tine of the inspection, was not in the line of fire of any
shots that may have been fired. However, he believed that it was
possi ble for a piece of shot coal or rock to fly into the area
where the doors were not secured if the magazi ne were noved to an
area where shots were being fired, and that the expl osives could
possi bly be detonated. If this occurred, 14 people on the section
woul d be exposed
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to the resulting expl osion hazard. M. Franks di scussed prior
reported nationwi de incidents of powder magazi ne accidents, but
confirmed that none have occurred at the respondent's m nes.

M. Franks could not state how long the condition of the
doors had existed. Apart fromthe warped doors, he confirmed that
t he magazi ne was ot herw se properly constructed of netal with
adequate insulation inside. He did not know the type of powder
stored inside the magazi ne, and nade no determ nati on whether or
not any detonator caps were also stored in the nmagazine with the
powder. If they were, he specul ated that they would be stored and
i solated fromthe powder by a nmetal conpartnent.

On cross-exam nation, M. Franks identified two photographs
of a mnobil e expl osi ves magazi ne taken by the respondent, and he
confirmed that it was simlar to the one he cited. The magazi ne
is mounted on rubber tired wheels and he expl ai ned that when it
is moved it noves along a track with the wheels | owered. Wen it
is parked, the wheels are raised to the position shown in the
phot ographs. He identified the doors on the side of the magazi ne
depicted in the photographs as simlar to the ones he cited, and
he confirnmed that the overall netal construction and
configuration of the nmagazine was sinmlar to the one cited.

M. Franks stated that under normal operating conditions,
t he powder and detonators are stored separately inside the
magazi ne and they are separated by a 4 inch netal or steel plate,
and that apart fromthe doors, the cited nagazi ne was of
substantial construction and was otherwi se in conpliance with the
requi renents of section 75.1306.

In response to a suggestion by the respondent's
representative that the respondent conmplied with the requirenents
of section 75.1304, because it always kept its explosives or
detonators in properly constructed cl osed contai ners, M. Franks
stated that section 75.1304 does not apply to the facts on which
he based his citation. He explained that section 75.1304, is
i ntended to apply where expl osives and detonators are "hand
carried" by the shooter to the shot | ocation after he has taken
them out of the magazine. He explained further that the cited
nmobi | e magazine is not "carried" by mners, but is noved or
pul | ed about the mine on a track by neans of another piece of
equi prent and a cable or other coupling device. He enphasi zed the
fact that he cited the violation because the damaged and war ped
doors rendered the magazine | ess than "of substantial
construction” as required
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by cited section 75.1306. Further, the warped doors exposed the
metal interior of the magazine and did not afford protection from
roof falls as required by the standard.

M. Franks stated that he considered the violation to be
significant and substantial because the nagazi ne woul d be noved
about the mne and there was a reasonable likelihood that it
woul d be struck by other equipnment travelling about the unit,
with resulting injuries of a serious nature.

James Hi bbs, respondent's safety manager, confirned that the
doors of the explosives magazined cited by M. Franks were
damaged. He stated that one of the doors was "badly damaged" and
that the other one was "not quite as bad."” He confirmed that it
was i npossible to securely close or latch the doors. He confirned
t hat when the nagazine is noved, the wheels are down, and that in
this position, it is inpossible to nove the nmagazine with the
doors opened because they would strike the wheels.

On cross-exam nation, M. Hibbs stated that he had no
know edge as to how the cited magazi ne was noved out of the nine
to achi eve abatenent. He confirnmed that the respondent uses a
wat er based gel expl osi ve powder manufactured by Dupont, and it
is known as "Tovex." He confirmed that all explosives used in the
m ne are perm ssible, and that in order to have an explosion, a
det onat or devi ce nust be used in conjunction with the powder. He
did not believe that powder, by itself, will explode by being
struck by equi prent or rocks.

I nspect or Franks confirmed that he issued Citation No.
2508627, on April 11, 1985, after observing accunul ati ons of
| oose coal and coal dust along the ribs of the No. 4 unit belt
line for a distance of approximately 150 feet. He described the
conditions he observed, and he stated that active mning on the
unit was taking place two to three crosscuts inby the areas where
he observed the accunul ati ons.

M. Franks specul ated that the accumul ati ons had exi sted for
4 to 6 days, and he surm zed that they either rolled off shuttle
cars which had traveled the area or had been left there as the
unit advanced. He observed sonme of the coal accumul ati ons al ong
two of the bottombelt rollers which were turning in the coal
and a power cable was on the coal. He confirmed that waterlines
and fire warning devices were installed along the belt line.
Al t hough his visual observations led himto conclude that the
area in question was not
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adequately rock-dusted, he conceded that he issued no citation
for lack of adequate rock dusting.

M. Franks stated that he considered the violation to be
"significant and substantial" because coal accumnul ati ons turning
in belt rollers could cause a fire, and the presence of the cable
whi ch he observed constituted a possible ignition source.

On cross-exam nation, M. Franks confirmed that the normal
m ning procedure in the mne is to advance one break a day during
production, and that the respondent's normal practice is to
"scoop the entry" before installing the belt |line. He conceded
that the accunul ations could have existed for less than 4 to 6
days.

MSHA | nspector Dennis Dati confirned that he issued Citation
No. 2507611 on April 12, 1985, after observing accumul ations of
fl oat coal and coal dust across the No. 3AA belt conveyor entry
for approximately five crosscuts, or a distance of 250 feet. He
stated that the accumul ations varied in depth, and that in sone
areas he coul d see the rock dust under the accunul ations. He
confirmed that the belt was noving, but observed none of the
accunul ations turning in the belt rollers. An electrical power
box whi ch provi ded power for the belt, as well as tinbers and the
belt itself, were in the area of the accunul ations. He coul d not
determ ne how | ong the accunul ati ons had existed prior to his
i nspection, and he di scussed the conditions with respondent’'s
saf ety manager David Furgerson, but he made no comments.

On cross-exam nation, M. Dati stated that float coal dust
and coal dust is explosive, and "if it goes off" it is "extrenely
hazardous." He did not return to the mne until April 15, because
he had ot her business to attend to, but when he returned he found
the conditions abated and the area had been cl eaned up and
rock-dusted. He confirnmed that he did not sanple the
accumul ations for inconbustible content, but based on his
observations, he believed that any sanple woul d have indicated 65
percent inconbustility. He stated that the float coal dust was
scattered throughout the cited area and was present on the belt
and box. He could not recall whether the areas were wet, but he
conceded that under normal operating conditions the belt heads
woul d be wet. He al so conceded that the cited area was adequately
rock- dust ed.

Respondent' s safety manager David Furgerson testified that
he was with Inspector Dati during his inspection, and he
confirnmed the existence of the cited accunul ations. He
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stated that the float coal dust had accumul ated on the rock
dusted surfaces. He stated that the entire area in question was
danp and that the top was |eaking. He explained that nost of the
area is cribbed because of a bad top condition and that it was
difficult to travel through the crosscuts with equi prent. Under
the circunstances, rock dust nust be taken in on the belt and the
area had to be hand dusted. The cited areas | ooked white to him
and he believed the cited accunul ati ons had existed for possibly
one prior shift or at nobst 2 days.

I nspector Dati confirned that he issued Citation No.
2507618, on April 23, 1985, after observing an unprotected high
vol t age cabl e hung across the No. 3 entry haul age road. He stated
that he was with respondent's safety nanager James Hi bbs in a
golf cart driving towards the face area, and that they passed
under the cable. The cable was not guarded in the area where it
crossed the roadway, and he believed that 8 to 10 nmen woul d
regularly be required to travel under the cable.

On cross-exam nation, M. Dati stated that the haul age road
i n question was the main haul age road used by scoops, jeeps, and
men on foot. The cable was hung on J-hooks but was not guarded by
the pcv plastic pipe material normally used by the respondent for
this purpose. He observed haul age equi pment travelling the
roadway, and he confirmed that it was possible that the guarding
had been knocked off. He observed no damage to the cable, and
confirmed that he saw the guard lying by the side of the
crosscut. The condition was abated w thin an hour or so.

Saf ety manager Janes Hi bbs confirned that he was with
I nspector Dati when he issued the citation. He stated that he
could see the cable froma distance as they approached it in the
golf cart, and since a curtain was hung across the road, he could
not see that the cable guard was off. He believed the guard had
recently been knocked of f, and he observed that the tape used for
installing the guard to the cable was still present on the cable.
He stated that the unit was driving to the left off the main
entry, and that the day in question was the first production
nmorning on the unit. He had no reason to believe that it was
necessary for anyone to go under the cable before the unit was
advanced.

On cross-exam nation, M. Hibbs conceded that nen and
equi prent regul arly used the haul road in question, and woul d
pass under the cable. He believed that the cable had not been
unguarded for nore than 8 hours, and he did not know how many nen
were on the unit.
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The parties agreed to incorporate by reference the prior
testinmony of mai ntenance director James Crowell with respect to
the type of cable used by the respondent in the mne, and the
fact that it is provided with a ground check nonitoring system

KENT 85A142

Section 104(a) "S & S" Citation No. 2507619, April 26, 1985,
30 C.F.R [O75.807: "The 7200 high voltage cable strung across
the crosscut at spad No. 12+80 between No. 3 and No. 2 entrys
(sic) were (sic) there was evidence of mners travelling under it
did not have a guard on it."

MSHA | nspector Dennis Dati testified as to his background
and experience and he confirmed that he issued the citation in
guestion. He confirmed that M. Janmes H bbs, respondent's safety
representative, acconpanied himduring his inspection. M. Dati
stated that he and M. H bbs were travelling the entry roadway in
a golf cart and when they reached the crosscut at spad 12+80, M.
Dati observed that the high voltage cable which was hung across
the crosscut was not provided with a guard. Cables hung at such
| ocations are normally guarded by a plastic "water-pipe" type
shi el ding which is taped over the cable portion which crosses the
crosscut.

M. Dati stated that he observed no one wal king or driving
under the cable, but he did observe "all kinds" of tire tracks
under the cable and this led himto believe that equipnent had
passed under it. However, he observed no foot prints, and the
tire tracks were over the rockdusted crosscut roadway. M. Dat
estimated that the cable was hung up approximately 4 1/2 to 5 off
the floor, and he stated that he is 5 feet 8 inches tall and
could not stand up in the area.

M. Dati stated that the hazard presented was the
possibility of equipnent running into the cable and damaging it.
He could not identify the types of equi pment which may have nade
the tracks, but he assuned they were nade by scoops, track
buggi es, jeeps, or golf carts. The cable had an outer protective
i nsul ated jacket, but it was not otherw se protected agai nst
damage. He did not believe that a person contacting the cable
could be injured, and his only concern was over possible damage
to the cabl e through equi pment contact.

On cross-exam nation, M. Dati reiterated that the only
evi dence he had to support his conclusion that men or equi pnent
regul arly passed under the cable were the tracks he
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observed on the rockdusted roadway. He did not check the tracks
to determ ne the types of equi prment that may have nade them nor
could he determ ne when the cabl e was hung across the crosscut or
whet her the tracks were there before the cable was advanced and
hung across the crosscut. He confirmed that there were other
means of access to the places where mning was taking place.
Referring to exhibit RA6, a sketch of the area, M. Dati placed
the cable location in question as approximately five crosscuts
outby the face, and he agreed that the power center was advanced
approxi mately three crosscuts as the mning cycle advanced. The
cabl e was hung along the right side of the roadway for four
addi ti onal crosscuts outby the | ocation where it was not guarded.
These additional |ocations were tinbered, and since the cable was
behind the tinbers it was not required to be guarded at those

| ocati ons.

M. Dati confirned that the unguarded cabl e was equi pped
with a ground check nmonitoring systemwhich is intended to cut
off the power in the event the cable is damaged.

In response to further questions, M. Dati stated that he
observed no damage to the cable, and observed no kni cks,
abrasi ons, or other evidence of cable damage. He al so confirnmed
that he did not interview any of the equi pnent operators who may
have passed under the cable, did not ascertain the types of
equi prent operating on the section, and he did not know the
hei ghts or ot her working paraneters of the equi pnment. He believed
that the only person exposed to any hazard woul d be the
i ndi vi dual who passed under the cable. In the event of cable
damage, that person woul d be exposed to a possible hazard from
any cabl e damage

M. Dati stated that M. Hibbs offered no expl anation for
the condition in question and sinply agreed that the cabl e needed
to be guarded. A guard was installed within 20 m nutes, and M.
Dati term nated the citation.

M. Dati identified a copy of an MSHA report of
i nvestigation concerning a fatality which occurred at anot her
m ne because of a defective | ow voltage cable nonitoring device
and he conceded that the citation in issue in this case deals
with a high voltage cabl e which was not danaged

Section foreman James Hi bbs confirmed that he acconpanied
I nspector Dati during his inspection, agreed that the cable was
not guarded with any additional guarding other than its own
protective insul ated cable jacket, and agreed that it was hung
across the crosscut at the spad 12+80 | ocation. He saw no
equi prent or mners passing under the cable and he agreed
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that there were equi prent tracks under the cable. He believed
that it was possible that the cable was hung at the location
after the tracks were nade in the roadway, and he was not aware
of any injuries sustained by any enpl oyees because of danage to
any of the high voltage cables.

M. Hibbs stated that all of the m ne high voltage cables
are hung on insul ated hooks and that in areas where nmen or
equi prent regul arly pass under the cables they are protected and
guarded by a hard plastic type guarding device which is taped
over the cable at those |ocations.

On cross-exam nation, M. Hibbs testified that the unit was
engaged in retreat mning and that mning was taking place in the
roons to the right of the haul ageway where the cable was hung. He
mar ked exhi bit RA6 to show where the roons were |located and he
expl ai ned what was taking place and how the cable in question was
routed to the power center. He placed the | ocation of the power
center in an area to the right of the roadway as shown on exhi bit
RAG6, and he confirmed that a guard was installed wthin 20
mnutes in order to abate the violation.

KENT 85A167

Section 104(d) (1) Oder No. 2507503, March 21, 1985, 30
C.F.R 075.313: "The methane nmonitor on the No. 2 unit | oader
had been bridged out in the power box. Coal was being | oaded in
the No. 2 heading."

MSHA | nspector George New in confirmed that he conducted an
i nspection at the mne on March 21, 1985, and issued the citation
after finding that the | oadi ng machi ne nmet hane nonitor was
i noperative. He tested the nonitor by activating the test button
and when it did not deenergize the machine an el ectrical nechanic
was called to the scene. He discovered that the nonitor had been
"bridged out"” and that a wire was di sconnected. He reconnected
the wire and this rendered the nonitor operable.

M. Newin stated that during an inspection the day before
the citation was issued he observed the sane | oader with the sane
i noperative nethane nonitor. The machi ne was idle, but the power
was on. The mai ntenance foreman did sonme troubl eshooting and
after renoving sone cover bolts, found that the nonitor had been
"bridged out."” He repaired it and rendered it operable. M.

Newl in stated that he did not issue a citation that day because
the machine was idle and he was told that the nonitor was
schedul ed for mai ntenance that
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day. Wien he returned on March 21, and found the sane condition
he was told by the machine operator that the nonitor had been
bridged out for 3 days. Under these circunstances, he decided to
i ssue a section 104(d)(1) order, and so infornmed Dougl as
VWi tl edge, the mne foreman who was with himon his inspection

M. Newin stated that at the time he cited the | oader on
March 21, it was |oading coal and the regul ar production crew was
wor ki ng. He believed that a methane expl osi on can occur at any
ti me underground and that a serviceable nonitor is critical in
order to deenergize the | oader when expl osive | evels of nethane
are detected.

On cross-exam nation, M. Newin confirmed that the
violation was abated within 22 mnutes after the nonitor bridge
was renmpoved. At that time, the nonitor was "partially working,"
and he was told that a new one was on its way underground to
repl ace the questionable one. Although the old one was not
conpl etely operable, he permitted the | oader to be used, but only
after instructing the operator to use a nmethane spotter for
peri odi ¢ met hane checks. He confirned that nethane nonitors which
have nechani cal problens "may be repaired one mnute and then go
out the next."

M. Newin confirmed that he found no unusual anount of
nmet hane present during his inspections and i ssued no additiona
citations for any hazardous ignition sources. He corrected his
prior testinmony and stated that he did issue a 104(a) citation on
March 20, because of the inoperable nethane nonitor in question.
He stated that he did not know who bridged the nmonitor or why it
was done. He expl ained that such nonitors often experience
nmechani cal probl enms and specul ated that it may have been bri dged
out to prevent the machine from deenergizing while it was in
operation and |loading coal. He reiterated that he permtted the
machine to be used with a partially repaired nonitor because he
knew a new replacenent was on its way and would be installed, and
that a spotter would be used. However, he did not remain on the
scene until the new nmonitor was actually installed.

Dougl as Wi tl edge, mne foreman, confirnmed that he was with
I nspector Newl in when he cited the nmethane nmonitor in question
and confirmed that it had been bridged out and was inoperative.
He al so confirmed that he made his nethane checks and that M.
Newlin permitted the partially repaired nonitor to be used on
March 21, until the new one was installed. He confirned that M.
Newlin did not state that it could be used while it was bridged
out, and he had no
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know edge as to when M. Newin was first made aware of the fact
that it had been bridged out.

Davi d Furgerson, mne safety manager, stated that he was
with Inspector Newin on March 20, when the nethane nonitor
condi tion was first discovered. He stated that the third shift
was performng routine mai ntenance and di scovered that the
nmoni tor in question had been bridged out. The nonitor was
repaired at that time, but he had no personal know edge as to the
extent of the repairs or what was done to render it serviceable.

Janmes Crowel |, maintenance director, testified that nethane
monitors regularly break down for various nechani cal reasons and
he produced a mai ntenance and order formindicating that a new
nmoni tor was ordered for the one which was defective (exhibit
RA3) .

KENT 85A180

Section 104(a) "S & S" Ctation No. 2507175, March 11, 1985,
30 CF.R 0O75.1300: "Care was not taken to be sure that all
personal (sic) was (sic) clear of a shot that was fired in the
crosscut between No. 3 and No. 4 entry on No. 1 unit."

The citation was nodified on March 28, 1985, as foll ows:

Citation No. 2507175 is hereby nodified to change the
Part/ Section from 75.1300 to 75.1303 and to include in
the body of the citation that perm ssible explosives
were not being used in a permssible manor (sic) in
that care was not taken to ascertain that all persons
were in the clear, and the | oader operator was not
renoved fromthe adjoining working place (No. 3 entry)
where there was a danger of shot bl owi ng through

Section 104(a) "S & S" Ctation No. 2507176, March 11, 1985,
30 C.F.R [75.1300: "An unintentional unconfined shot was fired
in the crosscut between No. 3 and No. 4 entry on No. 1 unit ID
001."

MSHA | nspector Ronald gl esby testified as to his background
and experience, and he confirmed that he and another inspector
conducted an investigation of an expl osi on which occurred at the
m ne at approximately 1:00 a.m, on March 11,
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1985. He identified exhibit PA6 as the report of investigation
and he confirmed that the two citations in question were issued
as a result of his investigation of the incident. He identified
exhi bit PA7 as a sketch of the area where the incident occurred
and he explained the cutting, drilling, and shot procedures which
were taking place. He also identified exhibit PA8 as a di agram of
the m ne section given to himby soneone in the respondent's
safety department. M. gl esby described the "expl osion" as a
"large blow out"” fromthe side of a crosscut at a |ocation where
a drill hole had been shot through. As a result of his

i nvestigation, including the exam nation of the drill hole, he
concl uded that an unconfined shot had taken pl ace.

M. gl esby confirned that he issued Ctation No. 2507175,
because the shooter failed to take care and insure that al
mners in the blast area were clear of the shot and renoved from
the area. He stated that he placed the |ocation of | oader
operator Marvin Ferguson, who was injured by the blast, by
speaking with the shooter and other w tnesses during his
i nvestigation. He al so spoke with M. Ferguson on March 27, while
he was in the hospital recuperating fromburns he received by the
bl ast, and M. Ferguson told himthat he was tenporarily
operating a |oader in the nunber 3 entry while awaiting the
arrival of the regul ar | oader operator. M. Ferguson confirned
that the shooter, James Beal nmear, told himthat he was preparing
to fire a shot and asked if he was clear. M. Ferguson stated
that he told M. Bealnear that he was in the clear, and then
proceeded to squat down with his hands over his ears when the
shot went off. After the shot, M. Ferguson shouted to M.
Beal mear, but M. Beal mear could not get to him and the face
boss cane to M. Ferguson's rescue.

M. Oglesby referred to the sketch and testified that after
M. Beal near | oaded the shot hole, he returned to the |ocation
shown on the sketch and fired off the shot.

M. gl esby confirnmed that he issued Citation No. 2507176
after determining that the shot in question was an unconfi ned
shot. He defined an "unconfined shot" as one which is fired
wi t hout at |east 18 inches of overburden material around it. He
did not know the type of explosive used by the shooter, nor could
he determ ne whet her any stenm ng was used. The appearance of the
bl own-out area indicated to himthat the shot was not confined,
and he stated that had it been properly confined it would not
have blown out. He identified exhibit PA10 as the results of a
state investigation of the incident.
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On cross-exam nation, M. (gl esby stated that the area being
m ned was a continuous mning unit, and that coal is not normally
m ned by using blasting agents of shooting and drilling. He
confirnmed that it is not uncomrmon for coal to be shot down
between the crosscuts in order to even themup, and that the
exi stence of such uneven crosscuts i s not unconmon. He al so
confirmed that it is not illegal to make "pop shots" by shooting
one drill hole at a tine.

M. Oglesby testified as to the distinctions between a
confined and unconfined shot, and he stated that he coul d not
recall seeing through to the nunber 4 entry fromthe nunber 3
entry. He identified exhibit PALO as a statenment made by M.
Ferguson on June 3, 1985, and confirned that his accident
i nvestigation report stated that M. Ferguson was not in the
direct line of fire of the shot. He also confirned that he issued
no citations for the Iack of proper shot stenmng or for the use
of non-perm ssi bl e shot powder.

In response to further questions, M. (gl esby stated that he
observed that the coal behind the shot had been fractured, and he
further expl ai ned why he believed the shot was unconfined and how
the fractured coal indicated to himthat the shot could not be
contai ned. He confirnmed that M. Ferguson's injuries were not the
direct result of being struck by the shot material, but that he
suffered burns as the result of dust or nethane being ignited by
the shot. He also confirned that had M. Ferguson been renoved
conpletely out of the entry and area where he was working at the
time of the shot, the citations would not have been issued.

James S. Beal nmear testified that he worked for over 11 years
for the Island Creek Coal Conpany, and has worked for the
respondent for the past 2 years. He stated that he is a certified
m ne foreman by the State of Kentucky, and that this
certification qualifies himas a shot firer. He confirnmed that he
fired the shot in question between the nunber 3 and 4 entries,
and he stated that he |oaded the drill hole properly with two
stenm ng devi ces and powder. After |oading the powder he pulled
the charge back with a wire device to insure that it had not
fallen through the drill hole on the other side. He then stemed
the hole and had he had any doubts that the charge had dropped or
fallen through the hole, he would have checked it. He confirned
that all of the other drill holes were shot through except for
t he one which bl ew out.

M. Beal near stated that after |oading the shot he ordered a
cutter man who was working the nunber 5 entry to
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conme out of the entry, and he then proceeded to the nunber 3
entry where he observed M. Ferguson. He flagged M. Ferguson and
warned himthat he was going to fire a shot. M. Ferguson
responded that "he was o.k.", and after again giving the required
verbal signals, M. Bealnear fired off the shot fromhis position
shown on the sketch.

On cross-exam nation, M. Bealnear reiterated that after
warni ng M. Ferguson about the inpending shot, M. Ferguson told

himto "go ahead, 1"'mo.k.". M. Beal mear explained that the area
mar ked "C' on the sketch was solid coal, and that the "A" area
had been shot. Since the drill holes in the area whi ch had been

shot were coll apsed, he could not |oad the shot fromthat side.
He confirmed that he was famliar with the permssibility shot
firing regulatory requirenments and procedures, and indicated that
the shot itself blew out and not the coal. He confirnmed that he
did not know the depth of the coal at the point where the hole
was | oaded, and that he had no reason to believe that the shot
woul d bl ow out. Although the face boss was aware that he was
shooting, he did not speak to the face boss before firing off the
shot because the boss is not expected to be in the area at al
tinmes.

M. Beal near stated that he averages approxi mately 40 shots
a day, and based on his experience as a shooter he did not
bel i eve that there was a danger of the shot in question bl ow ng
out at the tinme he set it off. He stated that the drill hole had
been shot hal f-way through on one side, and that he |oaded it
fromthe other side to conplete the shot.

Marvin H. Ferguson testified that he has 11 years of mning
experience and that he is currently enployed by the Island Creek
Coal Conpany. He confirmed that he was previously enployed by the
respondent as a mechanic, and that on the norning of the accident
he was tenporarily asked to operate a | oader in the absence of
the regul ar | oader operator. He stated that he had | oaded out two
or three cars of coal, but stopped | oadi ng because additiona
cars had stopped coming to the area. He confirnmed that he had
parked his | oader and was not |oading at the tine of the ignition
i n question.

M. Ferguson stated that he was aware of the fact that M.
Beal mear was going to fire a shot because he observed him at the
No. 3 entry and M. Beal mear warned himthat he was going to fire
a shot. M. Ferguson stated that he told M. Beal near that he
"was o.k.," and that after the initial warning he proceeded to
wal k out of the entry and stopped by the right side of the rib
where he stooped down to await the shot. He narked the spot where
he was | ocated when the shot
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went off by an "X' on the sketch used at the hearing, and he
confirmed that M. Beal near called out to himthree tines with a
warning prior to firing the shot.

On cross-exam nation, M. Ferguson stated that he does not
know | nspector QOgl esby and coul d not renenber speaking with him
in the hospital. He recalled speaking with someone about the
i ncident, and he expl ained that he was being treated for burns,
had undergone skin grafts, and was nedi cated during the 3 weeks
that he spent in the hospital and could not remenber who the
i ndi vi dual was. M. Ferguson stated further that M. Beal near had
previously fired shots in the mne and that on every occasion
that he could recall M. Beal near always called out three
war ni ngs before firing a shot. M. Ferguson al so confirned that
during his enploynent with the respondent he was al ways retrai ned
annually in his job tasks.

Docket No. KENT 85A159

Section 104(a) "S & S" Citation No. 2507418, issued on March
18, 1985, cites a violation of 30 C.F.R [75.1403A5(g), and the
cited condition or practice states as follows: "A clear travel way
was not provided on the 3A belt for 50 feet starting 6 crosscuts
i nby the 3A header."

The citation was nodified on March 20, 1985, as fol |l ows:

Citation No. 2507418 issued for a clear travelway on
the 3A belt for a distance of 50 feet, starting 6
crosscuts inby the 3A header is nodified to not require
atravelway in this area. This is due to adverse roof
condi tions. This area has had a rock fall, cribs have
been installed and the top is too bad to renove the
cribs. However, the followi ng stipulations will be
followed: Stop and start switches shall be installed
both inby and outby the area; signs both inby and out by
the area; the belt will be stopped before being
exam ned; if any violations of Part 30 CF.R are
observed, the belt will remain down until corrections
are made.

Section 104(a) "S & S" Citation No. 2507612, issued on Apri
16, 1985, cites a violation of 30 C.F.R [400, and the cited
condition or practice is stated as follows: "Accumul ati ons of
float coal dust and coal dust was observed over previous
rockdusted surfaces in the No. 4 unit belt conveyor
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entry (1.D. 004A0) starting at the header and extending 6
crosscuts inby (approximately 300 feet) ranging in depth fromO
to 6 inches."

I nspector George Newlin confirmed that he issued Citation
No. 2507418 pursuant to section 75.1403A5(g) after observing that
a clear travel way was not provided on the 3AA belt for 150 feet
starting six crosscuts inby the 3AA header. The area had been
"cribbed out,” and there was no way for the belt wal ker to
exam ne the belt or to do any cl eaning or mai ntenance work on the
bel t because there was no 24Ai nch clearance on either side of the
belt. Once a citation is issued for such a condition, his
supervisor has to go to the mne to examne the area and inform
the operator as to what is required for conpliance (Tr. 742A743).

M. Newin stated that in issuing the citation, he relied on
a previously issued safeguard notice of February 26, 1985
(exhibit PA22). The previous safeguard was issued for another
| ocati on where there was no 24Ai nch cl earance on the beltline.

I nspector New in explained the effect of a previously issued
saf equard notice as follows (Tr. 779A781):

A. Under these conditions in that area. But what | was
wanting to say is, if |I find another condition at this
same mne, without a travelway, even if they have gone
by these rules, in another area, | would still issue a
citation.

JUDGE KQUTRAS: Wiy woul d you do that?

A. Because these areas are sonething that was set out;

| mean, these stipulations was set out for this

| ocation. And the next |ocation, whoever the man was

that was making this judgnment night nmake a different
judgrment for that location. This doesn't give thema - My
original Safeguard tells themthey've got to have 24

i nches throughout the mne

JUDGE KQUTRAS: You nean to tell nme that when the
initial Safeguard Notice is issued because a m ne
operator didn't maintain 24 inches because of rib
cl earances, you give them 24, and you give themthe
alternative neans of conmplying, the start and stop
switches -

A. At that one tine.
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JUDGE KQUTRAS: - at that one tinme, fromthat point on the
next tine the mne operator comes upon a condition where
he has to build cribs, that would reduce his travel way
along the belt Iine, do you nean to tell ne that he's not
aut horized to go ahead and put stop and start switches in?

A. No, sir.

JUDGE KOQUTRAS: To comply with the previous Safeguard
Not i ce?

A. No, sir.

JUDGE KOUTRAS: But he has to have authorization from
MBHA to do that before he does it?

A. As far as a Safeguard Notice.

I nspector Franks was called by MSHA to further clarify the
saf equard procedure, and he explained it as follows (Tr.
782A784) :

A If you go to a mne, and you find the conveyor belt
where they don't have the 24Ai nch cl earance, you issue
a Saf eguard, providing there's never been a Saf eguard

i ssued. W issue a Safeguard requiring themto provide
t he cl earance.

The conpany will submt a letter or sonmething to the
district nmanager. The district manager, he's doing it,
so | assune he has this authority to delegate it to
sonmebody | ower down, |ike a supervisor

Then this supervisor will go to this mne, and he'l

| ook at it. And the operator says, "Boy, |'ve got bad
top. Here, I've got water comin' in here. | just can't
provi de the travel way."

Sonmebody has to make a decision, either an inspector or
supervisor |ooking at, too, if nobody is pulling his
leg, in other words. And he'll decide, okay, you can
not provide the clear travelway. But |I'm going to nmake
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some requirenments that you are going to have to do in addition
to. So he'll nodify the original Safeguard to this area only.

Now, 1'll go back out there after everyone's left, and
I go on anot her conveyor. They's already been a

Saf eguard issued in this mne, and I find anot her
condition, they don't provide the 24 inches of
clearance. | issue a citation because there can't be
but one Safeguard on that particular belt. | refer back
to that Safeguard.

JUDGE KOUTRAS: Wiy woul d you issue the citation?
THE W TNESS: Because that's the instructions.

JUDGE KOUTRAS: Because there wasn't any cl earance on
ei ther side?

A. Yes. | refer back to that Safeguard, and | wite
this citation. I don't have the authority to tell him
"You can go ahead and violate the law" So | issue a
citation. The operator screans bl oody nurder. "I can
not provide the clearance.” So we'll go through the
same procedure again. He'll wite a letter to him
Sonmebody in higher authority will come out and | ook at
it to make the determ nation.

On cross-exam nation, M. Newlin confirmed that he issued
the citation for lack of a 24Ainch clearance on the cited belt
line caused by the installation of roof cribs which were put in
because of the roof conditions. He confirned that the belt in
guestion was not a primary or secondary escapeway, and that prior
to the installation of the cribs there was no problemwth the
belt. He confirned that he had previously inspected the belt a
week before on either March 14, or 15, but denied that he
required the respondent to crib out the belt for a distance of 60
feet on both sides fromrib to rib. He stated that "maybe | asked
themto tinber up the belt,” and confirmed that when he cane back
on March 18, he issued the citation, and al so i ssued another one
for | oose coal accunulations fromthe end of the fall to the
header (Tr. 795A799).

Saf ety manager David Furgerson confirmed that the citation
was i ssued because the tinber and cribs on the beltline
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elimnated the required 24Ai nch belt clearance. He confirmed that
the cited condition was not present prior to the installation of
the cribs. He explained that once the respondent determ nes that
an entry is not "run on site like they should,” the cribs are
taken down, and the belt is put back in. Once this is done, if
the roof conditions are adverse, additional cribbing and tinbers
are installed, and the respondent nust then apply for a waiver
(Tr. 800).

M. Furgerson stated that the area in question had al ready
been cribbed, and that when M. Newin first observed it he
suggested that additional tinbers be installed because the area
where the belt wal kers were expected to travel "was busted up."
The additional tinbering was done on either March 16 or 17, and
when M. Newin returned on March 18, he issued the citation for
| ack of clearance on the belt. M. Furgerson explained further as
follows (Tr. 801A802):

* * * And | asked himabout the citation, which

really didn't have any trouble with himwiting because
if he hadn't a wote the citation, then we would apply
for a waiver and another MSHA representative would have
conme down and witten the citation. W was going to get
the citation one way or the other. Once we set the
additional tinmbers in there, whether a regul ar

i nspector finds it or whether we find it and ask for a
wai ver, which we have to do by law, we're going to get
the citation one way or the other. So I didn't have no
big problemwith himthat day with himwitin it.

M. Furgerson explained that in situations where the
respondent cannot mai ntain 24Ai nch clearances on its belt lines
because of the installation of cribs due to adverse roof
conditions, it submits a letter to MBHA's district office for a
"wai ver," and the request is normally acconpanied with a mne map
designating the affected area. The district office will send one
of its representatives to the mne to exanine the area in
guestion. The representative will issue a citation and will then
advi se the respondent as to what is required in lieu of the
24Ai nch required belt clearances. MBHA nmay take a day or two, or
possi bly a week to act on the request, and in the nmeantinme the
belt is continually used to run coal (Tr. 804).

In the instant case, M. Furgerson stated that no violation
exi sted until the respondent installed the additiona
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timbering. The tinbers reduced the belt travelway, and this
prompted the issuance of the citation by M. Newlin (Tr. 806).

M. Furgerson later stated that he was not sure that M. Newlin's
request to install additional roof support tinbers was for the

| ocation that he cited in this case (Tr. 818). MSHA s counse

made a proffer that if M. Newin were recalled, he would confirm
that his prior request for roof support was not for the sane

| ocation he cited, and respondent's representative accepted this
fact and stated "I have no problemw th that" (Tr. 819).

I nspector Dati testified that he conducted an inspection on
April 16, 1985, and issued Ctation No. 2507612, after finding
accunul ati ons of float coal dust and coal dust over previously
rock dusted surfaces along the No. 4 unit belt conveyor entry
along 6 crosscuts for approximately 300 feet. He confirmed that
the accumul ations ranged in depth fromO to 6 inches. He saw no
belt rollers turning in coal accunulations, and he considered the
belt headers to be possible ignition sources.

On cross-exam nation, M. Dati stated that in certain places
he observed rock dust under the accunul ations, and he believed
that the inconbustible content of the rock dusted accunul ati ons
was in conmpliance with the applicable standard. He did not make
any nethane tests, and he saw no problens with the belt headers
which were wet. He did not know how | ong the accumul ati ons had
existed prior to his inspection, saw no one working to clean up
the accunul ati ons, and had no indication as to when the area was
to be cleaned. He believed the violation was significant and
substanti al because he saw no evidence of any attenpts to clean
up the accumul ations, and if the conditions were | eft unattended
he believed that it was reasonably likely that an ignition would
occur. He confirmed that he had no knowl edge of any prior
injuries or accidents in the m ne which may have resulted from
simlar coal accunul ations.

Fi ndi ngs and Concl usi ons
Docket No. KENT 85A105 - Fact of Violation
Citation No. 2507205
I conclude and find that the petitioner has established by a
preponderance of the credi ble evidence that the north conveyor
belt was not guarded on the bottom side where a supply road

passed under it. Section 75.1722 requires that all exposed novi ng
machi ne parts and belt conveyor drives,
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heads, and tail pulleys which may be contacted by persons be
guarded to prevent persons from contacting the unguarded parts or
reachi ng behind the guard and beconi ng caught between the belt
and pul | ey.

In this case, the inspector was concerned that someone could
contact the belt idler pinch points by reachng in or contacting
t he unguarded belt where nmen and equi prent regul arly passed under
it. He was al so concerned that soneone could be injured in the
event the belt broke and "whi pped out” and struck someone. The
evi dence established that supplies were stored near the unguarded
belt l|ocation where nen and equi pnment regul arly passed under it,
and the | ocation had been previously guarded by a netal nesh
guard which had deteriorated. Respondent's safety manager
conceded that sonmeone standing up in a piece of equipnent while
passi ng under the unguarded belt could contact the exposed pinch
poi nts. Under the circunstances, | find that a violation has been
established and the citation IS AFFI RMED

Ctation No. 2507206

The testinony of the inspector establishes the existence of
| oose coal and coal dust in the three cited entries and
crosscuts, and the respondent’'s safety manager, who was with the
i nspector when the violation was noted and the citation issued,
confirmed the exi stence of the accunulations in question. |
conclude and find that a violation of section 75.400, has been
established, and the citation IS AFFI RVED

Ctation No. 2507208

The testinony of the inspector establishes that the packing
gland for the cited | oader notor was | oose and that a service
wire for one of the headlights was cut and not insulated. Section
75.503, requires that all electrical face equi pmrent be maintai ned
in perm ssible condition. The | oose packing gl and and uni nsul at ed
cut wire rendered the | oader nonperm ssible, and not in
conpliance with the requirenents of the cited standard.
Respondent's safety manager did not dispute the cited conditions,
and while its naintenance director testified as to matters
concerning the gravity of the violation, he did not exam ne the
| oader and had no personal know edge as to the actual condition
of the cited | oader in question. |I find that the petitioner has
established a violation of section 75.503, and the citation IS
AFFI RVED
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Ctation No. 2507209

The evi dence established that the methane nmonitor on the
cited | oader was gobbed with oil and dirt. The citation charges
t hat because of this condition the nonitor would not work. The
only evidence adduced by the petitioner to establish as a fact
that the nonitor would not work is the visual observation of the
i nspector. The inspector did not test the nmonitor and he
testified that the nethane nonitor test button located in the cab
of the machi ne was functioning and operating properly.

Section 75.313 requires that the nonitor be kept operative
and properly maintained and frequently tested. | cannot concl ude
that sinply because the cited nonitor was gobbed with dirt and
oil that it was ipso facto inoperative. The petitioner has the
burden of establishing that the cited nonitor was inoperative and
t he i nspector conceded that a properly admnistered test would
have established this fact. However, he failed to conduct such a
test, and | conclude and find that the inspector's visua
observations are insufficient to establish a violation in this
case. Further, the respondent is not charged with a failure to
frequently test the nmonitor to determine whether it was operative
and no evidence was presented to establish that the inspector
revi ewed any records to determ ne when the device was |ast tested
or whether or not such tests indicated that the nonitor was
i noperative. The citation IS VACATED

Docket No. KENT 85A141 - Fact of Violation
Citation No. 2508624

The testinony of the inspector establishes that the cited
hi gh vol tage cabl e was not guarded at the | ocations in question
The evidence al so establishes that supplies were stored under the
cable at the cited locations and that in several |ocations the
cable was hung so low as to place it in a position of being
damaged by equi prent which was required to pass under it.
Further, the unrebutted testimony of the inspector establishes
that men and equi pnent regul arly passed under the cable while
storing and retrieving the supplies and that the unguarded cable
could readily be contacted by these individuals. The inspector
al so indicated that the cable was lying on the mne floor at
several |ocations.

Section 75.807 requires that all underground high voltage
cabl es be guarded where nmen regularly work or pass under them
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In this case, the evidence establishes that the cable in question
was not guarded with the type of guarding material normally used
by the respondent for this purpose. Under the circunstances, the
citation IS AFFI RMVED

Ctation No. 2508625

In his defense of Citation No. 2508625, for failure to
mai ntai n the expl osi ves magazi ne in good condition, respondent's
representative suggested that |nspector Franks should have cited
mandat ory section 75.1304, which requires that explosives or
detonators which are carried by persons anywhere in the m ne be
in containers which are maintained in good condition and kept
cl osed. Respondent asserted that since the citation charges that
the doors of the cited expl osives magazi ne were not closed due to
t he warped condition of the doors, and since the magazi ne was not
kept in "good condition" because of the damage to the doors, M.
Franks shoul d have cited section 75.1304, rather than 75.1306.
Respondent al so argued that a miner could "carry" the magazine in
question by pulling it with a scoop (Tr. 658A661).

The respondent's assertion that Inspector Franks should have
cited section 75.1304, is rejected. | conclude that this section
is intended to apply in cases where explosives or detonators are
hand carried in bags or containers suitable for this purpose by
the shooter to the | ocation where he is to fire a shot. The cited
section 75.1306, requires that explosive nmagazi nes be of
substantial construction with no nmetal exposed on the inside. The
evidence in this case clearly establishes that the cited nmagazi ne
was damaged and that the doors were warped and could not cl ose.
Respondent' s safety nmanager H bbs confirmed that this was the
case. Because of this condition, the doors could not close, and
the interior metal construction of the nmagazi ne was exposed.

Under the circunstances, | conclude and find that the nagazi ne
was not of substantial construction and that the cited conditions
constitute a violation of section 75.1306. Accordingly, the
citation IS AFFI RMVED

Ctation No. 2508627

The testinony of the inspector establishes the existence of
accunul ati ons of |oose coal and coal dust along the ribs of the
nunber four unit belt as stated in the citation and the
respondent offered no testinony or evidence to rebut this fact.
Accordingly, | conclude and find that the petitioner has
established a violation of section 75.400 by a preponderance of
the credi ble evidence, and the citation IS AFFI RVED
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Ctation No. 2507611

The testinony of the inspector establishes the existence of
accunul ati ons of coal dust and float dust along the nunmber 3AA
belt conveyor entry as described by the inspector in his
citation, and the respondent's safety nmanager confirmed the
exi stence of these accumul ations. Accordingly, | conclude and
find that the petitioner has established a violation of section
75.400 by a preponderance of the credible evidence, and the
citation IS AFFI RMVED

Ctation No. 2507618

The testinony of the inspector establishes that the high
vol t age cabl e hung across the nunber three entry haul age road was
not protected as required by section 75.807. The respondent's
saf ety manager Hi bbs conceded that the cable was not guarded, but
bel i eved that no one had any reason to travel under the cable.
However, in this case, the evidence establishes that the
i nspector and M. Hi bbs passed under the cable while in a golf
cart, and the inspector observed equi pnent traveling the haul age
road and he believed that since it was the main haul ageway nen
and equi pnent woul d regul arly pass under the cable. In addition
t he evidence al so establishes that the cable guard was apparently
knocked of f by a piece of equi pnent and the inspector observed it
on the mne floor nearby the location in question. Under the
ci rcunst ances, | conclude and find that the petitioner has
established a violation by a preponderance of the evidence, and
the citation IS AFFI RVED

Docket No. KENT 85A142 - Fact of Violation
Citation No. 2507619

In this case the respondent is charged with a violation of
section 75.807, for an alleged failure to guard a high voltage
cabl e hung across a crosscut between the nunber 2 and 3 entri es.
The cited standard requires that such a cable be guarded where
men regul arly pass under it.

Respondent's argunment is that there is no evidence as to
when the cable was hung at the | ocation where the inspector found
it, and that Inspector Dati had no know edge as to where m ning
was taking place or where the power center was | ocated.
Respondent's representative asserted that the testinony of M.

H bbs supports a strong reference that the equiprment tire tracks
observed by Inspector Dati were made prior
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to the tine the cable was advanced to spad 12A80, and that it is
not unusual for tire tracks to be present at crosscuts throughout
the m ne at any given tine.

The only evidence to support the citation is the testinony
of Inspector Dati that he saw tire tracks under the cable. M.
Dati conceded that there were other neans of access and
travel ways to the area where mning was bei ng conducted on the
unit, and he candidly admtted that he had no way of determ ning
whet her or not the tire tracks were made prior to or after the
installation of the cable in question (Tr. 354).

M. Dati referred to his notes nade at the tinme of the
i nspection, but they contained no information as to the |ocation
of the power center, and he candidly conceded that he could not
renmenber in which entry the power unit was |ocated, nor could he
remenber where the brattice line was installed or where the unit
was operating (Tr. 356). He also could not remenber how long it
took to devel op the crosscuts, and he conceded that if the unit
were operating "straight ahead," the equi pnent would not have to
pass under the cable (Tr. 356). M. Dati did not know how nmuch
ti me had passed prior to the advancing of the cable to the
| ocati on where he observed it, and he confirmed that it was
probably nore than one shift. He also confirned that equi pment
coul d have passed through other crosscuts, that the cited
| ocation was just one of many ways for the unit to advance (Tr.
359), and that he spoke with none of the equi pnent operators to
det erm ne whet her they may have passed under the cable (Tr. 365).

M. Dati confirned that he observed no cabl e damage,
abrasi ons, or scuff marks indicating that the cable had ever been
struck by equi pment passing under it, and he confirned that the
cabl e was equi ppped with an operative ground check nonitoring
device (Tr. 371, 386).

Section 75.807, requires that high voltage cables be
covered, buried, or placed so as to afford protection agai nst
damage, and guarded where men regularly work or pass under them
In support of the citation, MSHA's counsel argued that M. Dati's
observations of the tire tracks passing under the cable is
sufficient to establish that nen regularly passed or worked under
the cable. Counsel also asserted that the evidence establishes
that the cabl e was not guarded agai nst damage, and that the
essence of the citation issued by |Inspector Dati was the
preventi on of both physical damage to the cable and injury to
m ners who may have cone in contact with it.
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In the case of Secretary of Labor v. Keystone Coal M ning
Cor poration, decided by Chief Merlin on Decenber 28, 1979, 1
FMSHRC 2154, 1 MSHC 2301 (1979), Judge Merlin vacated a citation
for an alleged violation of section 75.807, based on his finding
that the evidence established that a storage area to which miners
were goi ng had been noved 200 feet inby an unguarded cabl e before
the i ssuance of the citation. Judge Merlin rejected the
i nspector's assertion that he cited the travel way areas where the
cabl e was hung because he believed nen regularly worked on passed
under the cable while traveling the crosscuts to get supplies
fromthe storage area. Judge Merlin accepted the testinony of the
operator's safety inspector that the crosscuts were no | onger
supply areas because m ning had advanced 200 feet beyond the
cited areas, and he concluded that the evidence did not establish
that men regularly worked or passed under the cable in question

In the instant case, it seens clear to ne that Inspector
Dati issued the citation because he believed that mners were
travel |l i ng under the unguarded cable. However, | conclude and
find that there is no credible testinony or evidence to establish
that men regul arly worked or passed under the cable. Apart from
his observations of the tire tracks, after view ng Inspector Dati
on the stand, and upon careful exam nation of his testinmony, | am
convi nced that he had no idea where mning was taking place,
where the power center was | ocated, or in which direction the
unit was being driven. In short, | cannot conclude that there is
any credi bl e evidence to support an inference that nen or
equi prent passed under the cable after it was advanced and
installed at the location where it was found by the inspector

The evidence establishes that there were other neans of
travel to the area where nmen and equi prent would go to reach the
area where mni ng was bei ng conducted, and the testinmony of M.
H bbs, al though sonewhat confusing, convinces ne that the
direction of mining and the |ocation of the power center were
such as to support a conclusion that the tire tracks observed by
M. Dati were nmade before the cable in question was advanced and
installed. Under the circunstances, | conclude and find that MSHA
has failed to establish by any credi bl e evidence that nen
regul arly worked or passed under the cable in question, and that
it was required to be guarded.

MSHA' s contention that the cable was not otherw se protected
agai nst damage is rejected. The standard requires guarding only
in instances where nmen regularly work or pass under it. If they
do not, the cable nust be covered, buried,
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or placed so as to afford protection agai nst damage. On the facts
of this case, there is no evidence that the cable was danaged or
even scuffed or marked, and there is no evidence that it was in
any area where it would likely be damaged. The evi dence
establ i shes that the cable was hung up approximately 4 1/2 to 5
feet off the floor, and was properly insul ated. Under the

ci rcunst ances, | conclude and find that the cable was placed so
as to afford it protection against damage, and that it was in
conpliance with the requirenents of section 75.807. In view of
the foregoing findings and conclusions, the citation IS VACATED

Docket No. KENT 85A167 - Fact of Violation
Citation No. 2507619

The testinony of the inspector establishes that the methane
monitor for the cited | oader in question was bridged out and had
a di sconnected wire which rendered it inoperative, and the
respondent's nmine foreman Witl edge and saf ety nmanager Furgerson
confirmed this fact. Further, the inspector confirmed that when
he activated the nethane nonitor test button on the machine, it
woul d not deenergi ze the machi ne.

Mandat ory safety standard 75.313 requires that mnethane
nmoni tors which are installed on | oading machines are to be kept
in an operative condition and properly maintai ned. They are al so
required to be tested as prescribed by MSHA. On the facts of this
case, it is clear to nme that the cited nethane nonitor was not
mai nt ai ned on an operative condition as required by section
75.313. | conclude and find that the petitioner has established a
vi ol ati on by a preponderance of the credible testinony, and the
citation IS AFFI RMVED

~ MSHA's request to reopen the record in Docket No. KENT
85A167, for additional testinony by the inspector was denied (Tr.
820).

Docket No. KENT 85A180
Ctation No. 2507175

The respondent is charged with a violation of section
75.1303 for failure to insure that | oader operator Marvin
Ferguson was not in the clear when the shot was fired by shooter
Beal mear. Section 75.1303 requires that all explosives and
bl asting devices be used in a perm ssible manner. In issuing the
citation, Inspector Ogl esby made reference to the expl osives
permssibility requirements of 30 C F. R
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015. 24, Section 5(b)(16), which states as follows: "Anpl

war ni ng shall be given before shots are fired, and care shall be
taken to ascertain that all persons are in the clear. Men shal
be renoved from adj oi ni ng worki ng places when there is a danger
of a shot bl ow ng through.™

The evidence establishes that at the tinme the shot was
fired, M. Ferguson was still in the adjacent working place but
was not in the direct path of the shot which blew out. The
evi dence al so establishes that M. Ferguson received anpl e verba
war ni ngs from M. Beal mear, was aware that a shot was to be
fired, and was doing no work at the time the shot was detonated.
However, it is clear that M. Beal mear did not renmove M.
Ferguson from his working place before firing the shot.

M. Beal near apparently believed that M. Ferguson was safe,
and he obviously relied on M. Ferguson's judgnent rather than
his own since M. Ferguson indicated that he was out of danger
M. Beal near stated that after warning M. Ferguson he proceeded
to the nunber 5 entry and "got the cutter man out." He then
proceeded to the nunber 3 entry and again warned M. Ferguson
before firing the shot (Tr. 134). He later stated that he sinply
warned the cutter man and that he came out of the entry
voluntarily and that he saw himcone out of the entry. M.

Beal near stated that he did not know whet her he woul d have
refused to shoot if the cutter nman had not come out of the entry,
and he confirnmed that he did not believe the shot woul d cone
through (Tr. 150A151).

| fail to understand why M. Beal near did not order M.
Ferguson out of the entry or wait to see that he was conpletely
out before firing the shot. M. Ferguson indicated that when he
was initially warned he proceeded on his way out of the entry,
but stopped short at the rib after the second warni ng and stooped
against the rib. Under the circunstances, | conclude and find
that M. Bealnear failed to exercise care in ascertaining that
M. Ferguson was conpletely out of the entry where he had been
wor ki ng before he fired the shot. | find that a violation has
been established, and the citation IS AFFI RVED

Ctation No. 2507176

I nspector Ogl esby issued the citation charging a violation
of section 75.1300, because he believed that the shot fired by
M. Beal mear was an "unconfined" shot. Section 75.1300 prohibits
the firing of such shots underground. M. gl esby defined an
"unconfined shot" as one which is fired
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wi thout at |east 18 inches of overburden material around it

Bl asting permssibility standard section 15.24, Section 5(b)(6)
provides that "all blasting charges in coal shall have a burden
of at least 18 inches in all directions if the height of the coa
permts."” M. gl esby concluded that the shot was unconfined by
t he appearance of the shot hole after it had been fired and the
fact that the shot blew out (Tr. 79). He testified that he did
not know the type of explosive used by M. Beal near and coul d not
det ermi ne whether the shot had been stenmed. However, he
confirmed that no citations were issued for |ack of proper
stenmm ng or nonperm ssi bl e expl osi ves.

I nspect or gl esby further explained that an unconfined shot
i s one which has no material around the shot placed in the
borehole to confine it. He indicated that stemm ng is pl aced
around t he | oaded powder charge to keep it from bl owi ng back out
of the hole, and if the charge is not stenmed the borehol e "woul d
be just like a nuzzle of a gun and the flame would shoot out the
hol e" (Tr. 60).

MSHA' s counsel took the position that if a bl owout occurs,
one can conclude that the shot was not confined, and if a bl owout
does not occur, one may conclude that the shot was confined (Tr.
61). In this regard | take note of the definition of a "bl own-out
shot™ found in the Dictionary of Mning, Mneral, and Rel ated
Terns, U.S. Departnment of the Interior, 1968, at pg. 1004. Such a
shot is defined as "a shot which nmerely throws out the stenm ng
wi t hout | oosening nuch of the coal."” In this case, the evidence
establishes that the shot itself blew out and apparently ignited
coal dust or methane which caused the explosion resulting
injuries to M. Ferguson, and that none of the coal surrounding
t he shot hol e was disturbed or bl own out.

I nspect or (bl esby's conclusion that there was insufficient
over burden less than 18 inches around the shot hol e was based on
his assunption that sufficient overburden would have prevented
the blowout (Tr. 68). He also considered the fact that the top
coal appeared to be cracked and | oose and that the surrounding
coal imediately behind the shot on the nunber 3 entry side was
broken and fractured (Tr. 68, 74). M. (Oglesby further expl ained
his perception of an unconfined shot as follows (Tr. 82A84):

Q Wiat is the difference between a bl owout and an
unconfi ned shot ?

A. An unconfined shot, to me, is the one that doesn't
have any burden around it, 18 inches.
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A bl owed-out shot is one that makes a hole that they didn't
put stemmng in where it blows out.

Q When MSHA tal ks about shooting unconfined shots and
adobe shots, what is the primary purpose of their
meani ng of that |aw?

A. What is the reason for the | aw?

Q No. What is their meaning behind what an unconfi ned
shot is or an adobe shot is?

A 1t's to keep people from shooting unconfined shots
wi th concussion of the shot itself.

Q Is there any difference between shooting a | unp of
coal that has a drill hole in it and laying a piece of
powder on top of a rockfall and shooting that?

A. Sure.

Q Wiat's the difference?

A. You have an unconfined shot where you are putting

the powder on top of the rock. If you drilled the piece

of coal, put your powder in it, put a stenm ng device

init, that's confined.

VWhen asked about his interviewwith M. Beal near during the
course of his investigation, M. Ogl esby responded as foll ows
(Tr. 94):

JUDGE KOQUTRAS: Did he explain to you how he | oaded the
shot ?

A. No.
JUDGE KQUTRAS: He didn't?

A. No, just saying there was one stick of powder init.

JUDGE KOQUTRAS: You didn't ask hi mabout how he | oaded
it?
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A. He told us how he |oaded it, how he put the one stick in.

JUDGE KOQUTRAS: Did he use stemmng? Did he go 18
i nches?

A. 1 don't renenber. | don't renenber that part of it.
JUDGE KOQUTRAS: Was it confined?
A. | don't renenber that, no, sir.

M. Beal near testified that he | oaded the shot hole in
qguestion with one stick of powder, tanped the hole, and pulled
back on the wire to insure that the powder did not drop through
the hole. He confirned that he stemmed the hole by inserting
"wat er dunmi es" behind the powder (Tr. 132A133). He confirned
that he had spoken with certain state inspectors when the
Kent ucky State Department of M nes investigated the incident.
When asked about a statenent attributed to himin the state
report that he "felt the powder push through but that he pulled
in back in place" (exhibit PA10, pg. 5), M. Beal near expl ai ned
that the powder did not fall through the hole and that he sinmply
pul | ed back on the wire to make sure the powder was still sliding
inthe hole (Tr. 172A173, 176).

M. Beal near stated that the drill hole which he | oaded had
been previously drilled and shot fromthe other side but did not
go all the way through. He did not know the depth of the hole and
he conceded that after pulling the wire to insure that the powder
was sliding in the hole, he did not push the powder all the way
back to the end of the loose hole (Tr. 176A178). He al so conceded
that he knew the coal woul d shoot through but did not know that
it would ignite (Tr. 178).

Referring to a sketch of the scene of the detonation
(exhibit RA1), M. Beal mear conceded that his prior shot fromthe
nunber 3 entry coul d possi bly have weakened or fractured the coa
in that area. He confirned that the back of the hole which he
| oaded fromthe nunber 4 entry side would be the area which he
had previously shot (Tr. 166). G ven these circunstances, he
expected that the coal would bl ow through but never expected an
ignition to occur because he did not believe that coal bl ow ng
t hrough the hole could ignite nethane or coal dust (Tr. 167).
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After careful consideration of all of the testinony and evi dence
adduced in this case, |I conclude and find that it supports a
conclusion that the shot or blow out in question was an
unconfined shot in violation of section 75.1300. The evidence
establishes that the coal strata behind the shot and at the end
of the hole which had been | oaded had been fractured and | oosened
by a prior shot, and had failed to confine the shot in question
The evidence also |l eads ne to conclude that by failing to push
t he powder charge all the way to the end of the previously
drilled and shot hole, and then stemring it conpletely, M.
Beal mear had no way of knowi ng the distance between the charge
and the end of the weakened or |oosened hole, and that this
contributed to the apparent | ack of total confinenent of the
charge which was detonated. The citation IS AFFI RVED

Docket No. KENT 85A159 - Fact of Violation
Citation No. 2507418

The respondent in this case is charged with a violation of
the safeguard provisions of section 75.1403A5(g), for failure to
provide a clear travelway along a conveyor belt for a distance of
50 feet. In issuing the citation, Inspector Newin relied upon a
previously issued safeguard notice (2507409) on February 26,

1985, in conjunction with MSHA supervisory inspector CGeorge Siria
(exhibit PA22). The previous notice was issued because "A clear
travel way was not maintained on the 3AC belt for 150 feet
starting 450 feet inby the 3AC header," in violation of section
75.1403A5(g), which provides as foll ows:

A clear travelway at |east 24 inches wi de should be
provi ded on both sides of all belt conveyors installed
after March 30, 1970. \Were roof supports are installed
within 24 inches of a belt conveyor, a clear travel way
at least 24 inches wi de should be provided on the side
of such support farthest fromthe conveyor.

After M. Newin issued his section 104(a) citation of March
18, 1985, on the nunber 3AA belt, M. Siria nodified it on March
20, 1985, and inposed the sane "stipulations” for that belt as he
had done for the nunmber 3AC belt. Inspector Dati terninated the
citation on April 12, 1985, after noting that "The operator
installed start and stop swi tches on both inby and outby of the
area and al so posted signs.”
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M. New in explained that after he issued the safeguard notice on
February 26, 1985, M. Siria visited the mne for the purpose of
determ ni ng what was required to achi eve conpliance. After M.
Siria issued his safeguard requirenents for the 3AC belt, they
becanme applicable to any future belt conditions of the sane type
found in the mine. Since he found sinilar conditions on the 3AA
belt on March 18, 1985, M. New in issued section 104(a) G tation
No. 2507418, because the belt was not provided with the required
travel way cl earances.

M. Newin's citation was term nated by MSHA | nspect or
Dennis Dati on April 12, 1985, and his term nation notice
reflects that it was term nated after "The operator installed
start and stop switches both inby and outby of the area and al so
posted signs."

MSHA' s position is that a safeguard notice applies to any
underground |l ocation in the m ne. However, any nodification nade
to the safeguard notice would only apply to the particul ar
| ocation for which it was issued and not to other mne areas (Tr.
767A768). In the instant case, MSHA's counsel asserted that
al t hough the previously nodi fied saf eguard notice of February 26,
1985, elimnated the requirenent for a clear travelway at the
| ocation for which that safeguard was issued, it did not
aut hori ze the respondent to unilaterally not provide clear
travel ways at other belt | ocations which were required to be
exam ned, traveled or maintained (Tr. 747A750).

MSHA' s counsel asserted that the citation issued by
Inspector Newin in this case was issued because of the failure
by the respondent to provide clear travel ways of at |east 24
inches along the cited beltline as required by section
75.1403A5(g). Once the citation issued, supervisory inspector
Siria nodified the citation for that particular |ocation by
i mposi ng stipulations requiring stop and start sw tches, signs,
and a requirenment that the belt be stopped before being exam ned.
Once these stipulations were in place, the safeguard, as nodified
by M. Siria, becane a requirenment for that |ocation, but the
respondent was still required to maintain clear travel ways at
other locations in conpliance with section 75.1403A5(g) (Tr.
747A753) .

I nspector New in explained that by requiring the respondent
to adhere to the stipulations for providing a means of access to
the beltline at |ocations which have been cribbed out because of
adverse roof conditions, MSHA is in effect providing the belt
examner with a "wal kway," i.e., the belt
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itself, as a neans of examining the belt. Once this is done,
conpliance with section 75.1403A5(g) is achieved (Tr. 756).

MSHA' s counsel conceded the fact that by cribbing out the
beltline where an adverse roof condition exists, the respondent
sol ved one problem but created another, by exposing itself to a
citation for not having clear travel ways as required by section
75.1403A5(g) (Tr. 757). Counsel asserted that the safeguard
provi sions present unique situations in that once MSHA i s nmade
aware of a problem it may inpose a safeguard to address that
problem In the instant case, counsel pointed out that rather
than requiring the respondent to tear out the beltline and nove
it to another entry where the roof conditions were better and did
not require cribbing, it inposed certain safeguard stipul ations
for that particular |ocation. However, the requirenents for clear
travel ways at other locations still remained in effect (Tr.
757A760) .

MSHA' s counsel asserted that each incident of roof cribbing
which results in the effective elimnation of the travel way nust
be individually addressed, and the mine operator nmay not sinply
go ahead and install stop and start switches and claimthat it is
in conpliance. MBHA nust first exam ne the conditions before
aut horizing the inplenentation of alternative neans of
conpli ance, and the operator may not unilaterally take these
additional steps (Tr. 760A761). Even if the respondent in this
case had installed the stop and start switches at the place which
was cited, it would still be in violation of the clear travel way
requi renent of section 75.1403A5(g), because it woul d not have
had MSHA' s approval to nodify the clear travel way safeguard
requirenents for that location (Tr. 762A764; 766A767).

MSHA' s counsel further explained the safeguard procedures as
follows (Tr. 790A791):

MR, GROOMS: The only analogy | can think of is a form
of abatement, your Honor. It's a form of abatenent
that's peculiar to the issuance of Safeguards. |ssuance
of Safeguards is a peculiar thing initself. It's the
Secretary maki ng a judgnment about what the |law is going
to be in a particular mne

* * * * * * * * * *

MR GROOMS: It seens to nme the anal ogy to abatenment may
be right in the sense that in a
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statutory standard they nmay have sone alternatives to abatemnent.
You may danger off the area rather than repair the roof. You may
seal off the mine. In this case you may do a different thing by
t he procedures that have been established that you don't provide
a clear way for that one spot in the mne

Respondent' s representative confirmed the procedures for
notifyng MSHA with respect to obtaining a waiver of the
requi renents for maintaining belt wal kway cl earances as required
by section 75.1403A5(g), and he expl ained that as a practica
matter if the roof conditions are bad the respondent installs the
cribs inmrediately in order to support the roof and MSHA is |ater
notified. He agreed that even if the inspector in this case
advi sed the respondent to install cribs for roof support, such a
request was not unreasonable (Tr. 818).

The evidence adduced in this case establishes that the cited
belt conveyor travelway in question was not provided with the
cl earances required by the cited safeguard standard. The evi dence
al so establishes that the respondent had adequate notice as to
the requirenents of the previously issued safeguard and that it
was aware of the procedures followed by MSHA for issuing such
saf equards at the mine. Under the circunstances, | conclude and
find that the petitioner has established a violation by a
pr eponder ance of the evidence, and the citation IS AFFI RVED

Ctation No. 2507612

The testinony of the inspector establishes the existence of
float coal dust and coal dust along the belt conveyor on the
nunber 4 unit. The accunul ati ons were extensive and the inspector
saw no evidence of any clean-up efforts by the respondent. The
respondent offered no testinony in defense of the violation. |
conclude and find that the evidence adduced by the petitioner
supports a violation of section 75.400, and the citation IS
AFFI RVED

H story of Prior Violations

Exhi bit PA2 is an MSHA conputer print-out summarizing the
respondent's conpliance record for the period April 26, 1983
through April 25, 1985. That record reflects that the respondent
paid civil penalty assessnments totaling $92,243 for 893
vi ol ati ons. Three-hundred and thirty-one of the citations are
paid $20 "single penalty-non S & S" citations.
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Thirty-eight are paid assessnments for violations of the guarding
requi renents of section 75.1722(a), (b) or (c); 173 for

viol ati ons of 75.400 (coal accunulations); 72 for violations of
75.503 (permissibility); 14 for violations of 75.807 (cable
guards); 6 for violations of 75.1306 (explosive storage); 14 for
vi ol ati ons of 75.313 (methane nmonitors); and one violation for
the safeguard requirements of 75.1403A5(g). No prior paid

viol ations of the blasting requirenents of 75.1300 or 75.1303 are
not ed.

Exhibit PA1 is a conputer print-out covering the
respondent's history of prior violations for the period January
29, 1983 through January 28, 1985. Sone of the information is
included in exhibit PA2. | have considered all of the information
pertaining to the respondent's history of prior violations, and
this is reflected in the penalty assessnents nmade by ne for the
viol ati ons which have been affirned.

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Continue in Business

The parties have stipulated as to the scope of the
respondent's mining operations and agreed that the paynent of
civil penalties will not adversely affect the respondent's
ability to continue in business. | conclude that the respondent
is a large mne operator and that the paynent of the assessed
penalties in these proceedings will not affect its ability to
continue in business.

Good Faith Abat enent

The parties stipulated that all of the conditions and
practices cited as violations in these proceedi ngs were abated in
good faith by the respondent. | agree, and | conclude that the
respondent exercised good faith in abating the cited violations.

Negl i gence

I conclude and find that all of the violations which have
been affirnmed in these proceedings resulted fromthe respondent’'s
failure to exercise reasonable care to insure conpliance with the
requi renents of the cited mandatory standards. | further conclude
and find that the respondent knew or shoul d have known about the
cited conditions and that its failure to insure agai nst such
conditions constitutes ordinary negligence. Wth regard to
Gitation No. 2507176, (Docket No. KENT 85A180), concerning the
unconfined shot, the inspector indicated that in view of the fact
that the shot
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was unintentional, the degree of negligence was considered as | ow
(Tr. 94A95). | agree, and adopt this as my conclusion with
respect to this violation

Gavity

I conclude and find that all of the citations which have
been affirned in these proceedi ngs were serious. The unguarded
belt was in an area where niners congregated and where a roadway
passed under the belt and it presented a hazard in that someone
could have inadvertently conme in contact with the unguarded belt
pi nch points.

The | oose coal and float coal dust accumnul ations violations
presented a fire and expl osi on hazard. None of the cited
accunul ati ons had been cl eaned up and the inspectors observed no
i ndication as to any cleanup efforts by the respondent. Although
one citation (2507206) concerned accumul ations in a neutral
return where active mning was not taking place, the remaining
three citations (2508627, 2507611, 2507612) concerned rat her
extensi ve accunul ati ons of |oose coal and coal dust, sone of
which was in contact and turning in belt rollers, and ignition
sources such as a cable and belt headers were present. Al though
the evidence indicated that one |ocation was wet and that other
| ocations were properly rockdusted, the fact remains that all of
the cited accunul ations presented a fire hazard. In the event of
a fire or ignition, the accunul ati ons presented a real potential
for fueling a fire or contributing to its severity.

The unguarded hi gh voltage cable violations were at
| ocati ons where nmen or equi pnent passed under them and presented
a hazard in that mners could contact the cables and equi prent
coul d have damaged the cable. In one instance, the evidence
i ndi cated that one of the cable guards had apparently been
knocked off by a piece of equipnent. In another, the cable was
lying on the floor at several |ocations. Although the respondent
established that its high voltage cables are protected by short
circuit nonitoring devices and are of a high quality, the fact
remains that the failure to guard the cable exposed it to
potential damage or contact by mners. The purpose of the guard
is to prevent these occurrences, and in the event of cable
failure or an inoperative nonitoring device, mners would be
exposed to a hazard.

The permissibility violation concerning the L23 | oader
presented a potential shock hazard to anyone contacting the
uni nsul ated and cut headlight wire, and the | oose packi ng gl and
presented a hazard in that it did not serve the purpose
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of securing the cable which passed through it. Although the

i nspector did not determ ne whether the wire was "hot,"” it may
have been, and the operator had no way of knowing it when the
machi ne was in operation. The permissibility violation concerning
t he nmet hane nonitor which had been bridged out rendered the

nmoni tor i noperative, and when tested, it would not deenergize the
machine. In the event nethane were encountered while the nmachine
was in operation, the failure to deenergize it would present a
possi bl e expl osion or ignition hazard.

The expl osi ve nagazine violation presented a hazard in that
the failure of the doors to close tight rendered the nagazi ne
| ess than a secure storage area and exposed the expl osives to
possi bl e damage.

The unconfined shot violations resulted in an expl osi on when
the shot apparently ignited coal dust or nethane and injured two
mners. Both mners suffered burns, and one of them was
hospitalized with serious burn injuries. The failure to renove
that miner fromhis working place resulted in injury to that
mner, as well as the shooter.

The safeguard viol ati on concerni ng an i nadequate cl earance
al ong a beltway presented a hazard in that the belt wal ker was
precl uded from naking his normal inspection of the belt. The
obstruction caused by the installation of roof cribs prevented
the exam nation of the belt for a distance of 50 feet, and any
hazar dous conditi ons which may have been present would go
undet ect ed.

Significant and Substantial Violations

A "significant and substantial" violation is described in
section 104(d) (1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard." 30
C.F.R 0814(d)(1). Aviolation is properly designated
significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature."” Cenent Division
Nati onal Gypsum Co., 3 FMBHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMBHRC 1, 3A4 (January 1984), the
Conmi ssion explained its interpretation of the term "significant
and substantial" as follows:



~795
In order to establish that a violation of a mandatory

safety standard is significant and substantial under Nationa
Gypsumthe Secretary of Labor nust prove: (1) the underlying
violation of a mandatory safety standard; (2) a discrete
safety hazard - that is, a neasure of danger to safety - contributed
to by the violation; (3) a reasonable |ikelihood that the hazard
contributed to will result in an injury; and (4) a reasonable
likelihood that the injury in question will be of a reasonably
serious nature.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

W have explained further that the third el enent of the
Mathies formula "requires that the Secretary establish
a reasonabl e likelihood that the hazard contributed to
will result in an event in which there is an injury.”
US Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). W have enphasi zed that, in accordance with the
| anguage of section 104(d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S Steel M ning
Conpany, Inc., 6 FMSHRC 1866, 1868 (August 1984); U.S.
Steel M ning Conpany, Inc., 6 FMSHRC 1573, 1574A75
(July 1984).

I ncorporating by reference nmy gravity findings, and applying
the principles of a "significant and substantial"™ violation as
articulated by the Comm ssion in the aforenmentioned deci sions, |
conclude and find that with two exceptions, (Citation No.

2507206 - coal accumul ations and Citation No. 2508625 - inproperly
mai nt ai ned expl osi ve magazi ne), the remaining violations were al
significant and substantial, and the findings by the inspectors

in this regard ARE AFFI RVED

I conclude and find that in terns of continued normal m ning
operations, the evidence presented supports a concl usion that
there was a reasonable |ikelihood that the cited conditions could
contribute to the hazards resulting fromthe violative conditions
i n question. These hazards are noted in ny gravity findings,

i.e., contact with unguarded pinch points, possible fire or
expl osion resulting fromaccumul ati ons of |oose coal and coa
dust, high voltage cabl e contact
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by m ners or danage to cables by equi pment because of | ack of
proper guards, shock hazard through contact w th uninsul at ed

| oader wire, inoperative nethane mner on | oader, injuries
resulting fromthe unconfined shot and failure to renove a m ner
fromhis working place resulting in his injuries, and the failure
to provi de adequate belt clearance for exam nation of the belt
for possible hazardous conditions. In each of these instances,
had the events noted occurred, | believe it is reasonable to
conclude that the injuries produced could be of a reasonably
serious nature.

Wth regard to Gitation No. 2507206, the cited coa
accunul ations were found in a neutral belt entry where no active
m ni ng was taking place. The active faces had advanced beyond the
area where the accunul ations were | ocated, and the inspector saw
no evi dence of any equi prent passing through the area, and he
confirmed that no i mmedi ate ignition sources were present. The
i nspector found negligible anobunts of methane, and issued no
citations for |ack of adequate rock dusting. He al so confirned
that the closest nmining taking place was two crosscuts (100 feet)
away, and that the face area was approximately 180 feet fromthe
area where the accumul ations were present. G ven these
ci rcunst ances, | cannot conclude that MSHA has presented any
credi bl e evidence to support a conclusion that there was a
reasonabl e |ikelihood that an accident or injury would occur
VWi le | have concluded that the accunul ations viol ation was
serious, | cannot conclude that it was significant and
substantial, and the inspector's finding IS VACATED.

Wth regard to Gitation No. 2508625, the inspector believed
that the inproperly maintai ned expl osi ves magazi ne vi ol ati on was
significant and substantial in that it was reasonably likely that
it would be struck by a piece of equipnment if it were to be noved
about the unit. On the facts of this case, | find this hardly
unli kely. The nmagazi ne was positioned on a track, and the
phot ograph exhi bits of a conparabl e nagazine reflect that it is
of steel construction and nmounted on wheels and protected by a
steel superstructure which surrounds the vehicle. The
respondent's unrebutted testinony is that when the nmagazine is
nmoved, the wheels are in a down position, and that in this
position, it is inpossible to nove the nagazine with the doors
opened because they would strike the wheels.

The inspector agreed that in its parked position, the
magazi ne posed no hazard. Although he alluded to a possibility of
a piece of coal finding its way into the opened doors and
detonating the expl osives which were stored inside, there
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is absolutely no evidence of any actual or planned bl asting
taking place in the area where the vehicle was parked, nor is
there any evidence that the magazi ne was parked in a | ocation

whi ch may have posed a hazard froma roof fall or other simlar

i nci dent. Under the circunstances, although | have concl uded t hat
the violation was serious, | cannot conclude that the petitioner
has established that it was significant and substantial. The

i nspector's finding in this regard IS VACATED

Cvil Penalty Assessnents
On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, the following civil penalties are assessed by nme for the
viol ati ons which have been affirned.

Docket No. KENT 85A105

Citation No. Dat e 30 C.F.R Section Assessnent
2507205 1/ 29/ 85 75.1722 $ 125
2507206 1/ 30/ 85 75. 400 $ 150
2507208 1/ 31/ 85 75. 503 $ 135

Docket No. KENT 85A141

Citation No. Dat e 30 C.F.R Section Assessnent
2508624 4/ 11/ 85 75. 807 $ 125
2508625 4/ 11/ 85 75. 1306 $ 150
2508627 4/ 11/ 85 75. 400 $ 200
2507611 4/ 12/ 85 75. 400 $ 200
2507618 4/ 13/ 85 75. 807 $ 150

Docket No. KENT 85A167

Citation No. Dat e 30 C F.R Section Assessment
2507503 3/ 21/ 85 75. 313 $ 750

Docket No. KENT 85A180

Citation No. Dat e 30 C F.R Section Assessment

2507175 3/ 11/ 85 75.1303 $1, 000
2507176 3/ 11/ 85 75. 1300 $ 600
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Docket No. KENT 85A159

Citation No. Dat e 30 C.F.R Section Assessnent
2507418 3/ 18/ 85 75. 1403A5( g) $ 100
2507612 4/ 16/ 85 75. 400 $ 200

ORDER

The respondent 1S ORDERED to pay the civil penalties in the
anmounts shown above within thirty (30) days of the date of these
deci sions. Paynent is to be made to MSHA, and upon receipt of
same, these proceedings are di sm ssed.

Gtation No. 2507209 (Docket No. KENT 85A105), and Gitation
No. 2507619 (Docket No. KENT 85A142), ARE VACATED.

Ceorge A. Koutras
Admi ni strative Law Judge



