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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 85-40
PETI TI ONER A. C. No. 40-02268-03527
V. Docket No. SE 85-46

A C. No. 40-02268-03528

J & C COAL CORPORATION, A/ K/ A

J C CORPORATI ON, Pee e No. 1
RESPONDENT Canpbel | County, TN

DECI SI ON

Appear ances: Charles F. Merz, Esq., Ofice of the Solicitor
U S. Department of Labor, Nashville, TN, for
Petitioner;
M. Stuart P. Bradley, Teasurer, JC Corporation
Jacksboro, TN, for Respondent

Bef or e: Judge Fauver

The Secretary of Labor brought these actions for civil
penal ti es under section 105(d) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 0801, et seq. Having considered
t he hearing evidence and the record as a whole, | find that a
preponderance of the substantial, reliable, and probative
evi dence establishes the foll ow ng:

FI NDI NGS OF FACT

1. At the tine the citations and orders were issued,
Respondent was known as JC Corporation. Effective January 31
1985, the | egal nane was changed to J & C Coal Corporation
reflecting the corporate nane as registered with the Tennessee
Secretary of State. In accordance with the parties' stipulation
the Respondent's nane in the caption of this case is AVENDED to
be "J & C Coal Corporation, a/k/a JC Corporation.”

2. At all pertinent tines, Respondent has operated an
underground coal mine in Canpbell County, Tennessee, known as Pee
Wee No. 1 Mne, producing coal for sale or use in or
substantially affecting interstate conmmerce.
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3. During the 24 nonths preceedi ng Novenber, 1984, 51 citations
were issued at this mine on 68 inspection days for an average of
.75 citations per inspection day.

4. On Septenber 19, 1984, Federal Inspector James B. Payne
conducted an inspection of the Pee We No. 1 Mne pursuant to [
103(a) of the Act. In the course of his inspection he observed
vi ol ati ons of the approved roof control plan and violations
i nvol vi ng exposed hi gh voltage conponents of the electrica
system for which he issued Citation No. 2470944 and Order No.
2470946. He accurately determ ned, under [1104(d)(1) of the Act,
that the violations could significantly and substantially
contribute to the cause of an injury and that they were due to an
unwarrant abl e failure of the operator to conply with mandatory
heal th and safety standards.

5. On Septenber 24, 1984, |nspector Payne again inspected
the m ne and observed that the power center supplying electrica
power to the No. 3 belt drive had been located in a return air
conduit and because of an S & S violation, he issued Order No.
2470951 under [00104(d) (1) of the Act.

6. On Novenber 14, 1984, I|Inspector Payne conducted anot her
i nspection of the m ne pursuant to [J103(a) of the Act and
observed conditions constituting violations of mandatory safety
standards for which he issued Citation Nos. 2472496, 2472497,
2472498, 2472499 and 2472500 under [0104(d)(1l) of the Act.

7. On Novenber 18, 1984, Inspector Payne again inspected the
m ne in accordance with 0103(a) of the Act and observed that the
ventilation control plan was not being foll owed and issued
Citation No. 2475981 under [0104(d) (1) of the Act.

8. On Novenber 19, 1984, Inspector Payne inspected the mne
pursuant to [0103(a) of the Act and observed that fire sensors
were not | ocated close enough to the No. 3 belt conveyor to be
effective. Citation Nos. 2475962 and 2475963 were issued in
accordance with the provisions of [0104(d)(1) of the Act.
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9. Respondent does not dispute the observations of the inspector
as reflected in the above citations and orders nor does it
contest the inspector's findings as to the gravity of the
respective conditions. The factual allegations of such citations
and orders are incorporated herein as findings of fact.

10. The Secretary stipulates that the conditions giving rise
to the citations and orders were pronptly and in good faith
abat ed.

11. At the tinme the citations and orders were issued,
Respondent was controll ed exclusively by Charles Bowin
Presi dent of the Corporation. On February 1, 1985, all stock in
t he Respondent corporation was purchased from M. Bowin by
D.MC. Energy, Inc., wholly termnating all interests of M.
Bowlin in the Respondent corporation. Thereafter, managenent and
direction of mning operations were performed by Charles M
Asbury and Stuart Bradley. By the terns of the purchase agreenent
D.M C. Energy, Inc., assuned all financial liabilities of the
cor por ati on.

12. At the tinme DDMC. Energy, Inc., obtained the stock of J
& C Coal Corporation, it was then operating an underground ni ne
at Lickfork, Tennessee, which mine is currently registered with
MSHA reflecting DM C. Energy, Inc., as the operator, mne
i dentification No. 40A01799.

13. Upon obtaining control of the J & C Coal Corporation
D.MC. Energy, Inc., ordered the subject mne tenporarily closed
and requested MSHA to conduct a conplete inspection of the nine
for the purpose of identifying all conditions which whould give
rise to a citation if observed in the normal course of a mne
i nspection. Such an inspection was conducted and D. M C. Energy,
Inc., expended substantial funds to correct all potentially
violative conditions and to replace existing mning equipnrent.

14. The m ne reopened about March 1, 1985. In the 12 nonths
foll owi ng reopening of the m ne MSHA inspectors issued 23
citations to the operator on 16 inspection days.
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DI SCUSSI ON W TH FURTHER FI NDI NGS

Respondent concedes all of the violations charged herein,
the inspector's allegations as to negligence and gravity, and the
reasonabl eness of the anounts of civil penalties originally
proposed by the Secretary. Its defense is a request or claimfor
elimnation or mtigation of the civil penalties on the grounds
of new managenment, new stock ownership, |arge expenditures of the
new owner to bring the mne into conpliance with the Act, and
non-i nvol verent by the new owner and managenment with the
violations found in 1984.

I find that the safety expenditures and changes by the new
managenent are comendabl e, especially when conpared to the
safety record of Respondent under the prior managenent in 1984.
However, the new neasures were needed because Respondent under
the prior managenent had failed to conply with numerous nandatory
safety standards of the Act and regul ati ons pronul gated under the
Act. The safety record after the 1984 violations is not a basis
for elimnating or reducing civil penalties for such violations.
However, considering the financial needs of Respondent, six
months will be allowed to pay the civil penalties assessed
her ei n.

In permtting this schedule for paynment, | note that
Respondent acknow edges its financial ability to pay Ms. Bowlin
under the stock-sale agreenent, and that civil penalties due MSHA
for the 1984 violations are a pro rata offset of Respondent's
i ndebt edness under such sal e agreenent.

Respondent is a medi umsized coal business. At the tinme of
the violation it was a snall operator. Its nunber of mners and
coal production have substantially increased since the present
managenent took over operations.

CONCLUSI ONS OF LAW
1. The Commission has jurisdiction in this proceedi ng.
2. Respondent violated the sections of the Act or 30 C.F.R

as charged in the following citations and orders, for which
Respondent is ASSESSED the civil penalties shown:
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Citation or Order Cvil Penalty
2470944 $1, 000
2470946 850
2470951 850
2472496 20
2472497 20
2472498 20
2472499 74
2472500 20
2475961 168
2475962 20

Total $3,042
ORDER

WHEREFORE I T IS ORDERED t hat Respondent shall pay the above
civil penalties in the total anount of $3,042 in six equa
nont hly paynments of $507, begi nning on June 1, 1986, and becomni ng
due on the first day of each successive nonth thereafter unti
the total of $3,042 is paid.

W1 Iiam Fauver
Admi ni strative Law Judge



