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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 85-149-M
PETI TI ONER A.C. No. 03-00506- 05502
V. Sandhog Dredge
PI NE BLUFF SAND & GRAVEL
COVPANY,
RESPONDENT
DEC!I SI ON APPROVI NG SETTLEMENT
Bef or e: Judge Koutras

St at enent of the Case

This is a civil penalty proceeding filed by the petitioner
agai nst the respondent pursuant to section 110(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. [0820(a), seeking a
civil penalty assessnment in the amount of $2,000, for an all eged
violation of mandatory safety standard 30 C.F. R [56.15A5. The
respondent contested the alleged violation and the case was
docketed for a hearing on the nerits. However, the parties have
now filed a notion pursuant to Conm ssion Rule 30, 29 CF.R [
2700. 30, seeking approval of a proposed settlenent of the case.
The settlenment requires the respondent to pay a civil penalty
assessnent of $1,000 for the violation in question

Di scussi on

The section 104(a) citation issued in this case was in
connection with a fatality which occurred when a foreman cli nbed
to the top of a dredge pilot house to neasure a pipe and | ost his
footing and fell 22 feet to his death. The foreman did not have a
safety belt or line, and the cited section 56.15A5, requires that
such safety devices be worn where there is a danger of falling.
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In support of the settlenent proposal, the respondent has
submtted an affidavit asserting that the accident victimwas an
experi enced supervisor and shop foreman with 10 years of
experience in the boat and barge buil ding and mai nt enance
busi ness before conmng to work for the respondent in 1984.
Respondent states that the foreman had a very good prior safety
and training background, attended weekly safety neetings, and
hel ped to orientate new enpl oyees with a conpany safety manua
entitled "Barge Construction Safety Code."

The respondent further states that while in its enploy, the
foreman attended nonthly safety neetings, and as a supervi sor
with several years of experience in safety training, should have
known when it was appropriate to wear a safety belt and safety
line. The respondent takes issue with MSHA's speci al assessnent
and narrative statenment that "safety belts and |lines were not
avai |l abl e on the dredge nor at the shore property."” The
respondent's affidavit reflects that a safety belt and safety
line were hung on a wall in plain viewin a roomnext to the
office that the foreman had occupied for several nmonths in the
shop. The respondent has submitted a photograph to support its
contention that the safety belt and line were stored only a few
feet fromthe foreman's office

The respondent maintains that it has an excellent safety
record, and it has submitted copies of sone of its safety rules
and mnutes of its safety nmeetings. The respondent al so points
out that two dredge inspections conducted by MSHA in Septenber,
1983, and on August 30, 1984, a few nonths before the accident,
resulted in no violations being found.

The petitioner confirms that at the tinme of the assessnent
t he respondent had no previous assessed violations during the
precedi ng 24 nonths, and the information in the record reflects
that the respondent is a small sand and gravel operator with an
annual production of 9,324 tons. | take note of the fact that at
the tine the citation was issued, the inspector believed that the
respondent's negligence was "noderate."” However, this finding was
later nodified to reflect "Il ow negligence.™

Concl usi on

After careful review and consideration of the pleadings,
argunents and subm ssions in support of the nmotion to approve the
proposed settlenent of this case, | conclude and find that the
proposed settlenent disposition is reasonable and in the public
interest. Accordingly, pursuant to 29 C.F.R [02700.30, the
notion IS GRANTED, and the settlenment IS APPROVED
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CORDER

The respondent 1S ORDERED to pay a civil penalty in the
amount of $1,000, for the violation in question, and paynent is
to be nade to MSHA within thirty (30) days of the date of this
deci sion and order. Upon receipt of payment, this case is
di sm ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



