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Docket No. SE 86-13-R
V. Order No. 2605577; 10/29/85
SECRETARY OF LABOR Docket No. SE 86-14-R
M NE SAFETY AND HEALTH Order No. 2605598; 10/ 29/85
ADM NI STRATI ON ( MSHA) ,
RESPONDENT Docket No. SE 86-16-R

O der No. 2605676; 11/7/85

Docket No. SE 86-17-R
O der No. 2605679; 11/14/85

No. 4 M ne
DECI SI ON

Appear ances: Harold D. Rice, Esq., and R Stanley Morrow,
Esq., JimWalter Resources, Inc., Birm ngham
Al abama for Contestant;
Ceorge D. Pal mer, Esq., and WIIiam Lawson, Esq.,
Ofice of the Solicitor, U 'S. Departnment of Labor,
Bi rm ngham Al abama, for Respondent.

Bef or e: Judge Melick

These consol i dated cases are before me under section 105(d)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq., the "Act,"” to challenge the issuance by the
Secretary of Labor of six citations and withdrawal orders to Jim
Wal ter Resources, Inc., (JimWlter) and for review of civil
penal ti es proposed by the Secretary, for the violations alleged
therein. At hearing the parties proposed to settle all but two of
the withdrawal orders. The contested orders, Order Nos. 2605598
and 2605676 issued under section 104(d)(2)
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of the Act, were thereafter the subject of evidentiary
heari ngs. (FOOTNOTE 1)

JimWalter acknow edges the violations cited in these orders
and that the requisite underlying section 104(d)(1) orders were
pendi ng before any cl ean inspecti on had been conpl eted. The
validity of the orders and the issues before me are thus limted
to whether the violations were caused by an "unwarrantabl e
failure" of the operator to conmply with the cited standard and
the amount of civil penalty to be assessed in accordance wth
section 110(i) of the Act. See footnote 1 supra.

Order No. 2605598 charges a violation of the standard at 30
C.F.R [075.316 and states as foll ows:

"The current approved Ventilation System and Met hane
and Dust Control Plan was not being conplied with in
the cross-cut to the right of survey station 6498
located in the No. 2 entry on the No. 13 section in
that only 10,920 cubic feet of air per mnute was
nmeasured at the inby end of the line curtain. The
approved plan required 18,000 cubic feet of air per
m nute while coal is being cut mned or |oaded. Coal
was being cut in the face of the entry."
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It is not disputed that MSHA I nspector Ona Jones was in the
cited area during the course of his inspection on Cctober 23, and
24, 1985 and on both occasions had inforned representatives of
managenent that there was insufficient air to mne coal at the
faces of the No. 1 and 2 entries. These mine officials told Jones
that they would "get it fixed."

Jones returned to the section on Cctober 29, when he | earned
that coal was being mned. Upon his arrival he saw the continuous
m ner backing out of the face. It had "gassed out" after
encountering an excess of 1% net hane. A nethane check with a
nmet hanonet er on an extended probe showed 5.1% et hane on the off
curtain side and 1. 7% on the other side. The mner operator told
Jones that they had al so "gassed out"” earlier that shift but they
had hung a wing curtain and cl eared the nethane. The shift had
begun at 11: 00 p.m on the 28th and it was then 1:41 a.m

Section foreman Steve Col dman tol d Jones that he neasured
18,000 cfm (cubic feet per mnute) when he brought the mner into
the face. It is stipulated that 18,000 cfmwas the mnimum air
vol unme required by the ventilation plan at the inby end of the
line curtain while coal is being cut, mned or | oaded.

I nspect or Jones' determ nation of "unwarrantable failure"
was based upon the amount of work he thought woul d have to be
done to bring the ventilation up to the 18,000 cfmrequirenent.

It is not disputed that the gap in the line curtain along the
roof line (4 to 5 feet long and up to 1 foot high) found when the
order was issued had existed since Cctober 23rd. This is the sane
condition Jones reported to managenent on Cctober 23rd and

Cct ober 24th. Air was | eaking through that gap and across the top
of the Iine curtain in 3 or 4 areas where the curtain had

sl ackened up to 4 inches fromthe roof. In one area the |ine
curtain was hanging 8 to 12 inches fromthe roof along a

hori zontal distance of approximately 3 feet.

In addition, the "run-through-drop” (a 20 foot-w de
passageway through the |ine curtain) was just hanging
"side-by-side.” This also had to be sealed with line curtain to
prevent excessive air |eakage in the abatenment process. Finally,
Jones found an area of air |eakage |ocated 12 feet inby the jack
in which the curtain had bowed into the rib. Additional jacks had
to be inserted to prevent this bowing effect and this correction
al one increased the ventilation to 14,805 cfm Once the line
curtain was pulled to the roof and the run-through-drop was
seal ed the ventilation inproved to 19,902 cfm It was Jones
opi nion that the section foreman should at |east have seen the
bowin the line curtain which in itself seriously restricted the
air flow
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In Ziegler Coal Conpany, 7 IBMA 280 (1977) the Interior Board of
M ne Operations Appeals interpreted the term "unwarrantabl e
failure" as foll ows:

"An inspector should find that a violation of any
mandat ory standard was caused by an unwarrantabl e
failure to conmply with such standard if he determ nes

t hat operator involved has failed to abate the
conditions or practices constituting such violation
conditions or practices the operator new or should have
known existed or which it failured to abate because of

| ack of due diligence, or because of indifferance or

| ack of reasonable care.”

The Conmi ssion has concurred with the Board' s definition to
the extent that an unwarrantable failure to conply may be proven
by a showing that the violative condition or practice was not
corrected or renedied, prior to the issuance of a citation or
order, because of indifference, willful intent, or serious |ack
of reasonable care. United States Steel Corporation v. Secretary
of Labor, 6 FMBHRC 1423 at 1437 (1984).

Wthin this framework | nust agree with the "unwarrantabl e
failure" determ nation by Inspector Jones. Jones had clearly
warned JimWalter's managenent sone 5 days before the instant
violation of serious defects in its ventilation of the cited
section. Indeed one of the defects causing | eakage of ventilation
on the date of the violation had on two prior occasions, been
poi nted out to JimWlter managenent by Jones.

In addition, on the sanme shift in which the violation herein
was cited, and only a short tinme before, the section had "gassed
out". In other words the nethane | evel had then exceeded 1% and
the continuous mner was renoved fromthe face and shut down.
Thi s probl em shoul d have triggered a conplete corrective response
by the section foreman including an air reading. This was
particularly inportant because the section foreman acknow edged
that he had obtained only the bare m nimum 18, 000 cfm of
ventilation at the commencenent of his shift and should therefore
have been on notice that the slightest inpedinment to the
ventilation system woul d have caused the section to fall bel ow
that mni mum Thus when the line curtain devel oped a bowinto the
rib the section foreman should have taken i medi ate action to
assure proper ventilation. Under the circunstances the violative
condition was not corrected or renedied prior to the issuance of
the order at bar because of indifference, willful intent, or
serious |lack of reasonable care. The violation was therefore
caused by the "unwarrantable failure" of the operator to conply
with the law. For the sane reasons | find that the m ne operator
was negligent.
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The violation also presented a serious hazard. It is undisputed
that if the ventilation remained insufficient, nmethane could
rapidly build-up to explosive levels in the face area and
ignition sources such as the bits on the continuous m ner could
generate sparks thereby causing an ignition or an expl osion. The
hazard was particul ar grave under the circunstances because of
the | arge anpbunts of nethane liberated at this mne i.e, 30
mllion cubic feet in each 24 hour period. |Indeed, according to
MSHA supervi sory mning engi neer, WIlIliam Meadows, the No. 4 Mne
was in the top 5%in total face liberation of nethane of al
mnes in the country. Under the circunstances serious injuries
were reasonably likely to occur. The violation was accordi ngly
"significant and substantial". Secretary v. Mathies Coal Co., 6
FMBHRC 1 (1984).

Order No. 2605676 al so alleges a violation of the mne
ventilation plan under the standard at 30 C F.R [075.316. The
order charges as foll ows:

"The current approved Ventilation Methane and Dust
Control Plan was not being conplied with on the No. 8
section (008A0) in that only 25,600 cubic feet of air
per mnute was neasured in the | ast open cross-cut on
the right side. The plan requires air in the |ast open
cross-cut be maintained at a m ni nrum of 30,000 cfmon
each coal producing split."

MSHA i nspector Judy MCorm ck was inspecting the No. 8
section of the No. 4 Mne in the early norning hours of Novenber
7, 1985, when she noticed a tenporary stopping in bad repair. It
appeared that they were "losing air" through the stopping. She
found only 25,600 cfmof air in the |ast open cross-cut on the
right side where 30,000 cfmwas required. MCornick al so found 2
slits in the line curtain 18 inches high and 1 foot apart which
were allowing air to escape. She also noted that the curtain was
neither flush against the rib nor attached properly at the roof.

At the time McCormck i ssued her order, coal was not being
produced and little nethane was present. She observed however
that if mning had resunmed in the faces or if coal was |oaded
there coul d have been a problem She al so noted that equi pnent
and mners were available to resune operations in those entries
at any tine. Wth insufficient ventilation MCorm ck opined that
nmet hane coul d build up and, shoul d equi prent subsequently enter
the section, ignitions could occur leading to fire or expl osions.

McCormick alleged that the violation was caused by
"unwarrant abl e failure"” because she believed the foreman shoul d
have seen that the tenporary stopping was not adequate
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to prevent air |eakage. The stopping was in the track entry where
the foreman passes. McCorm ck conceded however that the preshift
report for the cited section showed a volume of 37,520 cfm and
that she coul d not determ ne how much air was | eaking through the
tenmporary stopping. She al so acknow eded that significant
variations in air readings taken at the sane tine and | ocation
are not unusual

Wthin this framework of evidence | do not find
"unwarrantable failure."” The undi sputed evi dence shows t hat
before the comrencenent of the shift at issue, sonme 2 1/2 hours
before this violation, the air volunme was 7,520 cfmgreater than
required. It appears noreover that that reading was taken at a
time when the tenporary stopping was in the same condition as
found by Inspector McCorm ck. In the absence of any obvi ous and
significant changes in the ventilation systemthe section foreman
coul d reasonably have expected that the air vol une would continue
to be above the mininmumeven 2 1/2 hours later. It cannot
therefore be concluded that the foreman should have known of the
violative condition before the issuance of the order at bar. For
the sane reasons | find the operator chargeable with but little
negl i gence.

I do find however that this violative condition did present
a serious and "significant and substantial" hazard. Mathies,
supra. It is undisputed that |low air volunmes may lead to |ess
ventilation at face areas which, in turn, would permt the
accunul ati on of methane to expl osive levels. Under the
circunstances it would be reasonable to expect that m ning would
have continued in the cited areas thereby bringing ignition
sources within close proximty to the nmethane. Ignition sources
such as the ripper heads of the continuous mner striking rock
could lead to nethane ignitions and/or explosions and accordi ngly
serious burn injuries and/or fatalities fromfire or explosions.
Accordingly, Order No. 2605676 is nodified to a citation under
section 104(a) of the Act and the "significant and substantial"”
findings relating thereto are affirned. In assessing civil
penalties in these proceedings | have al so considered that the
operator is nediumin size and has a noderate history of
violations. | also note that all of the violative conditions were
abated in a tinmely manner.

CORDER

Order No. 2605598 is affirmed as a section 104(d)(2) order
with "significant and substantial"” findings. Oder No. 2605676 is
nodified to a citation under section 104(a) of the Act and the
"significant and substantial™ findings associated therewith are
affirned. Cvil penalties of $350 (Cvil Penalty Docket No. SE
86A55) and $175 (CGivil Penalty Docket No. SE 86A48) are hereby
assessed for these orders, respectively and nmust be paid within
30 days of the date of this
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deci sion. The associ ated Contest Proceedi ngs, Docket Nos. SE
86A14AR and SE 86A16AR, are di sm ssed.

SETTLEMENT PROPOSAL

The Secretary has al so noved for approval of a settlenent
agreement as to the citations and orders renai ni ng under G vil
Penal ty, Docket No. SE 86A48. A reduction in penalties from
$2,100 to $1,400 was proposed. | have considered the
representati ons and docunentation submtted and | concl ude t hat
the proffered settlement is appropriate under the criteria set
forth in Section 110(i) of the Act.

ORDER

WHEREFORE, the notion for approval of settlenment is GRANTED
and it is ORDERED that in addition to the anounts previously
not ed Respondent pay the proposed penalties of $1,400 within 30
days of this order. The associ ated Contest Proceedi ngs Docket
Nos. SE 86A13AR and SE 86A17AR are disni ssed.

Gary Melick
Admi ni strative Law Judge

1 Section 104(d)(2) provides as foll ows:

"If a withdrawal order with respect to any area in a
coal or other mne has been issued pursuant to paragraph (1), a
wi t hdrawal order shall pronptly be issued by an authorized
representative of the Secretary who finds upon any subsequent
i nspection the existence in such mne of violations simlar to
those that resulted in the issuance of the w thdrawal order under
paragraph (1) until such time as an inspection of such nine
di scl oses no simlar violations. Follow ng an inspection of such
m ne whi ch discloses no sinilar violations, the provisions of
par agrpah (1) shall again be applicable to that mine."
Section 104(d) (1) provides as foll ows:

"If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act."



