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U S. Departnment of Labor, Phil adel phia, Penn-
sylvania, for Petitioner;

Ronal d B. Johnson, Esq., Recht & Johnson,
VWeel i ng, West Virginia, for Respondent.

Bef or e: Judge Maurer
Statement of the Case

This case is before me upon a petition for assessnent of
civil penalties under section 105(d) of the Federal M ne Safety
and Health Act of 1977, 30 U S.C section 801, et seq., the
"Act," in which the Secretary charges the Hel en M ning Conpany
with two violations of the mandatory standard at 30 CF. R [
75.308. The general issues before ne are whether the conpany has
violated the regul atory standard as alleged in the petition and,
if so, the appropriate civil penalty to be assessed for the
violation(s). Although counsel for the respondent, by his Answer,
seened to be seeking a ruling on whether these orders were valid
or not, | note that neither has been contested. Mreover, in a
civil penalty case, the validity of the order is not considered
to be an issue. Pontiki Coal Corp., 1 FMSHRC 1476 (1979).

The hearing was held as reschedul ed on February 6, 1986, at
Pi tt sburgh, Pennsylvani a. Docunmentary evidence and oral testinony
was received fromboth parties. Additionally, the parties have
both fil ed post-hearing proposed findi ngs and concl usi ons, and
the argunents presented therein have been considered by nme in the
course of this decision.
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The Mandat ory St andard

Section 75.308 of the mandatory standard, 30 CF.R [
75.308, provides as foll ows:

If at any tinme the air at any working place, when
tested at a point not less than 12 inches fromthe
roof, face, or rib, contains 1.0 vol ume per centum or
nore of nethane, changes or adjustnents shall be nade
at once in the ventilation in such mne so that such
air shall contain less than 1.0 vol une per centum of
met hane. While such changes or adjustnments are underway
and until they have been achi eved, power to electric
face equi prent | ocated in such place shall be cut off,
no ot her work shall be permitted in such place, and due
precautions shall be carried out under the direction of
the operator or his agent so as not to endanger other
areas of the mine. If at any tinme such air contains 1.5
vol ume per centum or nore of nethane, all persons,
except those referred to in section 104(d) of the Act,
shall be withdrawn fromthe area of the m ne endangered
thereby to a safe area, and all electric power shall be
cut off fromthe endangered area of the mine, until the
air in such working place shall contain less than 1.0
vol ume per centum of net hane.

The Cited Conditions or Practices

Section 104(d)(2) Oder No. 2407973 cites a violation of 30
C.F.R [075.308 for the followi ng alleged condition or practice:

Sui tabl e precautions were not taken by the section
foreman Steve Kasperik in nuddy run right side 069A0
section. An accunul ation of nethane in excess of 1% was
di scovered in the crosscut five to four entry. Ar
being used to ventilate this face travel ed downw nd to
the crosscut six to five entry where the 1206 Jeffrey
m ner was energi zed and being used to | oad coal

Met hane reading at the face of this crosscut 6 to 5 did
not exceed .4% of nethane.

Section 104(d)(2) Oder No. 2407974 likewi se cites a
violation of 30 C F. R [75.308 and states:

The ventilating air at the face of crosscut five to 4
entry contained in excess of 1.5% nethane. The section
foreman was Steve Kasperik. Miltiple
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met hane exami nations were nade at the face with three
separ ate and approved net hane detectors indicating nethane
in excess of 1.5% The power was not deenergized to the
muddy run sections right and | eft side 001A0 and 069A0.
Information supplied by the persons of the nmuddy run right
side crew indicate the foreman was aware the condition
exi sted and did not deenergi ze the sections power. Methane
exam nati ons had been nade by at |east two nen of the crew
and al so the foreman. A Fletcher twin boom bolter was present
at the face. Power was deenergi zed only to the bolter

Sti pul ations

At the hearing, the parties agreed to the follow ng
stipul ati ons, which were accepted (Tr. 5A6):

1. The Homer City Mne is owed by the respondent, Helen
M ni ng Conpany.

2. The Honer City Mne is subject to the jurisdiction of the
Federal M ne Safety and Health Act of 1977.

3. The undersigned adm nistrative | aw judge has jurisdiction
over these proceedings.

4. The subject orders, termnations, nodifications, and
noti ces were properly served by duly authorized representatives
of the Secretary of Labor, on an agent of the respondent at the
dates, tines, and places stated therein, and may be adnmitted into
evi dence for purposes of establishing their issuance and not for
the truthful ness or rel evance of any statenent therein.

5. The alleged violations were abated in a tinmely fashion

6. Respondent's annual production is two million, nine
hundred and seventy-four thousand, nine hundred and four
(2,974,904) production tons annually. The subject m ne has one
mllion, forty-six thousand, three hundred and twenty-ei ght
(1, 046, 328) annual production tons.

7. Respondent had twenty-four assessed violations in the
two-nmonth period prior to the issuance of the orders herein in
which it operated the Honer Gty Mne
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Di scussi on and Anal ysi s

Ronal d Rhoades is a m ner enployed by the Hel en M ning
Conmpany. He testified that on February 25, 1985, he was assigned
to work as a roof bolter in nunber five entry of the Muddy Run
Right Side at the Honer City M ne. Ed Hanki nson, who al so
testified in this proceedi ng, was assigned to be his hel per on
that shift. Upon their arrival at the roof-bolting machine,
| ocated at "A" on GXA6, Rhoades took a nethane check with a CSA
digital type detector, and got a reading of between 1.7 and 1.9
percent nethane. He imedi ately cut the power off at the
roof -bol ti ng machi ne, sent someone back to turn the power off at
t he power center, sent for the foreman, and began to nake
corrections in the line brattice to get rid of the nethane. M.
Hanki nson, in the neantinme, was taking other readings, both with
the sanme detector Rhoades had used as well as the detector off a
continuous mner located in the crosscut, six to five. He al so
obt ai ned net hane-|evel readings of 1.7 to 1.9 percent with both
det ectors.

The foreman for the entire Muddy Run area on that shift,
both the Left and Right Sides, was M. Steve Kasperik, who
likewise testified in this proceeding. He arrived in the area
approxi mately twenty mnutes to a half hour later. Upon his
arrival he took a methane reading. Wat that reading was is in
serious contention in this case. The Secretary contends that it
di scl osed a nethane | evel of nearly 2 percent. The respondent's
position is that it was 1.3% The inportance of the issue being
that a reading of 1.5 percent or greater brings the |ast sentence
of section 75.308 into effect.

The resolution of this factual issue turns on the
credibility of the miner witnesses and that of the foreman, M.
Kasperik, as well as the totality of the circunstances
surroundi ng the incident on the date in question. Rhoades and
Hanki nson testified that they had obtai ned several readings of
1.7 to 1.9 percent nethane levels in nunber five entry and had so
i nfornmed Kasperi k. Rhoades al so testified that Kasperik hinself
took a met hane reading in nunber five entry and stated that "you
guys got upwards of 2 percent"” or words to that effect.
Significantly, M. Kasperik does not deny making this statenent,
even though he later maintained that the reading was 1.3%
Further, a conparison of the subsequent actions of Rhoades and
Kasperi k | ends credence to Rhoades. Rhoades expeditiously "went
public.” He contacted MSHA the following day in an effort to have
what he considered to be a serious mne safety concern addressed
by soneone in officialdom Kasperik, on the other hand, did not
record a nmethane reading in the pre-shift and on-shift
exam nati on book, but rather entered the word "none" under
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hazardous conditions. He admits this was a m stake, but he
"forgot" to put it in the book. He nmade the appropriate entry the
next day.

Additionally, according to the testinony of Inspectors
Col l'ingsworth and Burkey, M. Kasperik was very reticent during
the nmeeting held on February 26, 1985, concerning the incident of
the previous day. They both testified that they repeatedly
guesti oned hi mabout what his initial nethane-I|evel reading had
been before he finally stated it had been 1.3 percent. Also, they
both testified that he had no explanation for his failure to make
the required entry in the mne records.

For all of the above reasons, | find as a fact that there
was a nmethane level of 1.7 to 1.9 percent present in nunber five
entry as testified to by Rhoades and Hanki nson and that Kasperik
as a representative and agent of the respondent was aware of it
at the tinme that it existed.

M. Kasperik took personal charge of supervising the
di ssipation of the nmethane accumul ati on. He determ ned that the
nmet hane was coming froma "bleeder"” in the upper |eft corner of
the cross-cut in a difficult spot to ventilate. He ordered the
canvas tightened up and rearranged in working place nunber five
on RXAl to better ventilate that corner. He took severa
nmet hane- | evel readi ngs downstream of the "bl eeder,” extending
over to and beyond working place nunber six on RXAl in the
adj acent entry. The nethane-I|evel readings he obtained in these
areas were generally .3% It should be noted here that the
operator of the continuous mning machine in entry nunber six
al so took methane-I|evel readings downstream of working pl ace
nunber five, including working place nunber six. H's readings did
not exceed .4%in any of those locations. In general, M.
Kasperik was following a witten conpany policy (RXA2) for action
to be taken when a nethane level is detected in the range of 1 to
1.5 percent.

That witten conmpany policy (RXA2) also contains
i nstructions concerning what to do if a 1.5% nethane |evel is
detected. As | have found as a fact that the nethane |level was in
excess of 1.5%that is the portion of Respondent's Exhibit No. 2
that is nore relevant to this case. That portion of the policy
mandates, inter alia, that machinery in that working place be
de-energi zed, that power to the section be de-energi zed and t hat
all nen not involved in elimnating gas should be w thdrawn from
the face area. Under the state of facts as | have found themto
be, M. Kasperik's actions were inconsistent with conpany policy
as well as with the requirenments of the mandatory standard.
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It is undisputed and I find as a fact that no power to Middy
Run Right or Left Side was ever de-energized except that to the
roof -bolting machine in nunber five entry during the entire
i nci dent at issue.

| further find as a fact that while the nethane |evel was in
excess of 1.5%in nunber five entry, Kasperik ordered the
conti nuous mner operator and his helper as well as a shuttle car
operator to performclean-up operations in nunmber six entry of
Muddy Run Ri ght Side. Rhoades testified that he inmediately
objected. He stated at Tr. 15:

| questioned himat that time, whether what he was

doi ng, what he suggested they do was right. He said,
yes, he said, the problemwe have here affects this
area, this place, this working place right here.

said, well we got, you know, we got better than a
percent and a half, two percent of gas alnost. He said,
the problemthat you have here is within, or in this
entry and this working place. He says, those guys can
go over there, get that place cleaned up and get that

m ner noved.

It is also undisputed that this mne's ventilation system
nmoves the air fromnunber five entry through nunber six entry of
Muddy Run Right Side. The inspectors who testified at the hearing
consistently stated that the only way to get rid of the nethane
accunul ation in nunber five entry was to inprove ventilation
whi ch was bei ng-done under the direction of foreman Kasperi k.
However, they testified that you have to take precautions when
you nove an accunul ation in excess of 1.5 percent nethane so as
not to pass that body of gas over any potential ignition sources,
and any operation of energized m ning equi pnent nmay obviously
create potential ignition sources.

Further, the regulations require that you w thdraw al
persons and cut off all power fromthe endangered area of the
mne, until the air "at any working place" contains less than 1
percent methane. It is not contended that this was done and in
fact it was not done.

Respondent's first |line of defense in this case is that
there never was a stable reading in excess of 1.5%¢that
managenment was aware of at the tine it existed. As noted above,
have rejected that argunent and found the facts to be ot herwi se.
Next, respondent notes that Kasperik prudently decided not to
m ne any coal with the continuous mning machi ne in working place
nunber six as a precaution and the only activity that took place
in either nunber five
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or number six entry other than the readi ngs and naking
corrections to the ventilation systemwas that the continuous

m ni ng machi ne was used to pick up | oose coal |aying on the
bottomin working place nunber six. Only enough | oose coal to
fill one shuttle car half-way was picked up. Further, respondent
notes that even this activity was not carried out until it had
been ascertai ned that the nethane-Ilevels at working place nunber
five had not noved beyond that point and the nethane-|evel was
only .3 to .4% downstream and i nto worki ng pl ace nunber six. |
find this to be credi ble evidence, unrebutted by the Secretary.
However, it falls short of compliance with 30 C F. R [J75. 308.

The | ast sentence of that section of the mandatory standard
states that "[i]f at any tinme such air (the air at any working
pl ace) contains 1.5 volume per centumor nore of nethane, al
persons, except those referred to in section 104(d) of the Act
(i.e., those involved in elimnating the hazard), shall be
wi thdrawn fromthe area of the m ne endangered thereby to a safe
area, and all electric power shall be cut off fromthe endangered
area of the mine, until the air in such working place (i.e.
wor ki ng pl ace nunber five on RXA1l) shall contain less than 1.0
vol ume per centum of nethane." [Enphasis and parentheticals
added] .

The only issue left at this point in the analysis thenis to
define the endangered area of the mne. On this point | accept as
credible the testinmony of |Inspectors Burkey and Sparvieri that
t he endangered area of the mne within the neaning of 075.308
was the Muddy Run Right and Left Sides because even though the
gas problemexisted in nunber five entry of Muddy Run Ri ght Side,
Muddy Run Left Side is only separated by a ventilation curtain.

Therefore, | conclude that respondent did violate 30 C F. R
075.308 by failing to de-energi ze the endangered area of th
m ne and wi thdraw the mners from sanme when the nethane level in
nunber five entry of Muddy Run Right Side was in excess of 1.5
percent. Order No. 2407974 is affirnmed.

An appropriate civil penalty nust al so be assessed if a
violation is found and a determ nati on nust be nmade as to whet her
that violation was "significant and substantial." See generally
t he Conmi ssion decisions in National Gypsum Co., 3 FMSHRC 822
(1981) and Mat hies Coal Co., 6 FMSHRC 1 (1984) for the applied
definition of "significant and substantial."

I find that the respondent's failure to de-energize the
Muddy Run sections and wi thdraw the mners and i ndeed
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to operate the continuous mner in nunber six entry of Middy Run
Ri ght Side while the nmethane | evel was in excess of 1.5%in the
adj acent entry subjected the exposed mners to an increased
danger of nmethane ignition or explosion which could have resulted
in fatal or permanently disabling injuries to them Further, in
this regard, | note that this mne is classified as a gassy m ne,
producing two and a half million cubic feet of nethane in a
twenty-four hour period. Accordingly, |I find that the violation
is "significant and substantial."” | also find that there is a
hi gh degree of gravity associated with the violation, that is,
the occurrence of the event against which the cited standard is
directed was "reasonably likely."

Under the criteria enunerated in section 110(i) of the Act,
I have considered the stipulations of the parties concerning the
operator's violation history, size of the operator's business,
and the fact that the violation was abated in a tinmely fashion

Further, | find that the respondent, through and by its
managenment representative, M. Kasperik, had actual know edge of
the violation at the tinme it existed. Therefore, |I find that the
respondent is chargeable with a high degree of negligence. | have
already stated ny findings with regard to gravity, supra.
Therefore, considering all of the statutory factors, | conclude

that a penalty of $1,500 is appropriate.

My decision with regard to Order No. 2407973 requires a
short |egal analysis and invol ves making a concl usion of |law. The
| anguage of 30 C.F. R [75.308 requires certain action when the
air at any working place contains 1.0%or nore of nethane. If at
any time that air contains 1.5%or nore of nethane, all that is
required for a 1.0%concentration is still required, plus
additional action is now required.

The action required to be taken for nethane levels in excess
of 1.5% but which was not taken, and for which I have already
found a violation of section 75.308 and affirned Order No.
2407974, woul d incl ude de-energizing the continuous mner in
wor ki ng pl ace nunber six, which is the activity conplained of in
Order No. 2407973. Therefore, | concur with the respondent's
argunent that the violation witten up in Order No. 2407973 is
included within and is duplicative of the violation found to
exi st in Order No. 2407974. Therefore, | find as a matter of |aw
that Order No. 2407973 alleges a | esser included violation of the
identical standard and is hereby vacated and di sm ssed.
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CORDER

Order No. 2407974 is AFFIRMED and the respondent is ORDERED
to pay a civil penalty in the anmount of $1,500 within 30 days of
the date of this decision. Oder No. 2407973 is VACATED and
DI SM SSED.

Roy J. Maurer
Admi ni strative Law Judge



