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SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 85-139-M
PETI TI ONER A. C. No. 05-00967-05504
V. Docket No. WEST 85-145-M

A. C. No. 05-00967-05505
DELTA SAND AND GRAVEL
COVPANY, Docket No. WEST 85-155-M
RESPONDENT A. C. No. 05-00967-05506

Docket No. WEST 86-64-M
A. C. No. 05-00967-05507

Delta Sand Pit No. 1
DECI SI ON

Appear ances: James Barkley, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado,
for Petitioner;

Jack Starner, President, Delta Sand and G avel
Conpany, Delta, Colorado, for Respondent.

Bef or e: Judge Carl son

These four consolidated cases cane regularly on for hearing
at Gand Junction, Colorado on May 1, 1986. At the outset of the
hearing the parties announced that they had reached a settl enment
that norning which, if approved, would resolve all matters in
di spute

The ternms of the proposed settlenent are as foll ows:

In docket nunber WEST 85A139AM whi ch enbraces seven
citations, the Secretary noves to anend the proposed penalty for
citation nunber 2355215 from $36.00 to $20.00. He further noves
to withdraw citations nunbered 2355212 and 2355211 on grounds of
i nsufficient evidence to prove the violations alleged.

Respondent, conditioned upon the granting of the Secretary's
notions, agrees to pay the originally proposed $20.00 penalties
for citations nunbered 2355214, 2355216, 2355218 and 2355283, as
wel |l as the anmended $20.00 penalty for citation nunber 2355215.

It also agrees to withdraw its notice of contest to the citations
which are to be affirned.
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In docket number WEST 85A145AM which consists of a single
citation, nunber 2355282, respondent agrees to pay the $20.00
penalty originally proposed. It further noves to withdraw its
notice of contest to the citation.

Docket number WEST 85A155AM al so consists of a single
citation, nunber 2355284, together with an order, number 2355285.
The file indicates that the inspector issued the citation on My
22, 1985, under section 103(a) of the Act for respondent's
failure to allow entry for purposes of inspection. Later that
same norning the inspector issued w thdrawal order nunber 2355285
for respondent's failure to abate the citation. The texts of the
order declares that the order "replaces"” the citation. The
Secretary's petition and the assessnent sheet, however, refer to
the citation only in proposing a penalty of $150.00. For
consi stency's sake, then, only the citation will be dealt with in
t he deci sion.

The Secretary noves to anend the proposed penalty from
$150.00 to $20.00. The Secretary urges this reduction on grounds
that the inspection was in fact a foll owup. The w fe of
respondent's president refused to allow the inspector into the
m ne because her husband was not on the prem ses and he, not she,
had been present at the original inspection

Respondent agrees to pay the amended $20.00 penalty, and
nmoves to withdraw his notice of contest.

Docket number WEST 86A64AM i ncl udes a single citation,
nunber 2355213. The Secretary noves to amend the proposed
citation from $36.00 to $20.00. In return, the respondent agrees
to pay the amended amount and to withdraw its notice of contest.

Based upon the representations of the parties at the hearing
and the contents of the files, | conclude that the settlenent
agreenment should be approved in all respects.

Accordingly, it is ORDERED that citations nunbered 2355215,
2355214, 2355216, 2355218, 2355283, 2355282, 2355284 and 2355213
are affirmed, whereas citations nunbered 2355211 and 2355212 are
vacated. It is further ORDERED that respondent shall pay to the
Secretary of Labor a total civil penalty of $160.00 w thin 40
days of the date of this decision

John A. Carlson
Admi ni strative Law Judge



