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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

EMERALD M NES COMPANY, CONTEST PROCEEDI NGS
CONTESTANT
Docket No. PENN 86-133-R
V. O der No. 2536796; 4/8/86
SECRETARY OF LABCR, Emerald Mne No. 1

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

UNI TED M NE WORKERS OF
AVERI CA (UMAR) ,
| NTERVENCR

DECI SI ON

Appear ances: R Henry More, Esq., Rose, Schnmidt, Chapnman,
Duf f & Hasley, Pittsburgh, Pennsylvania, for
Cont est ant ;
James B. Crawford, Esq., Ofice of the
Solicitor, U 'S. Departnent of Labor, Arlington,
Virginia, for Respondent;
Tom Shumaker and Larry Steinhoff, United M ne
Wor kers of America, Local 2258, Waynesburg,
Pennsyl vani a, for Intervenor.

Bef or e: Judge Melick

This case is before me under section 105(d) of the Federal
M ne Safety and Health Act of 1977, 30 U S.C. 0801 et. seq., the
"Act," to challenge a withdrawal order issued to Enerald M nes
Conmpany (Emerald) by the Secretary of Labor under section
104(d) (1) of the Act.(FOOITNOTE 1) Hearings held May 1986, and this
deci sion were expedited pursuant to Enmeral d's request. See
Conmi ssion Rule 52, 29 C F. R [2700. 52.
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The general issues before nme are whether there was a violation
of the cited standard and if so whether that violation was
"significant and substantial" and caused by the "unwarrantable
failure" of the mne operator to conply with that standard.

The order at bar, No. 2536796, alleges a violation of the
m ne operator's fan stoppage plan under the regul atory standard
at 30 CF.R [O75.321(FOOTNOTE 2) and charges as foll ows:

The fan stoppage plan was not followed on 4/5/86 in
that the No. 4 Mne fan was down nore than 15 mi nutes
and the persons underground were not renmoved fromthe
m ne. The fan went down approxi mately 13:51 and
restarted approximately 14:18.

As rel evant hereto the fan stoppage plan provides that "if
the fan is down for nore than 15 mnutes, all personnel wll be
wi thdrawn fromthe mne in an orderly manner."

During relevant tines the Enerald No. 1 M ne was equi pped
wi th an al arm system whi ch, when properly functioning, would
trigger an alarmon the surface in the conmputer roomand in the
| anp room when any of the mine ventilation fans failed to
function. It was the established procedure for the [ anpman to
make a witten notation of the tinme such an alarmwoul d sound and
to alert responsible mne officials of a fan stoppage and the
precise tine of stoppage. Pronpt corrective action could then be
taken and, upon the | apse of the 15 minute tine period set forth
in the plan, evacuation effected.

On April 6, 1986, however, the No. 4 fan stopped but the
alarmsystemfailed to function. Based on conmputer records it is
not disputed that the fan stopped operating at 1:50 and 50
seconds "conputer time." There is no conputer record of the tine
the fan resunmed operation. The specific issue before ne is
whet her or not that fan resumed operation prior to the expiration
of the 15 mnute tinme period set forth in the fan stoppage plan
If it did not then there was a violation of the plan since a
timely evacuation of the m ne was not made.
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The Secretary urges as the best evidence of this tinme
interval the testinony of maintenance foreman Charlie Butternore.
Butternore testified that according to his watch the power went
off at 1:59 p.m (FOOTNOTE 3) It is not disputed that the subject fan
stopped at the same tinme the power went off. Butternore further
testified that he restarted the No. 4 fan at 2:14 p.m according
to his watch. Butternore |ater conmpared his watch to the computer
clock and found his watch to be 7 minutes faster than the
conput er cl ock.

In sumthe Secretary argues that the fan nmust have gone off
at 1:57 and 50 seconds (i.e. 1:50 and 50 seconds plus the 7
mnute correction to Butternore's watch). Inplicit in the
Secretary's argunent is that Butternore's testinony that the
power (and thus also the fan) went down at 1:59 p.m was
erroneous. According to the Secretary, therefore, the fan was
down for 16 minutes and 10 seconds, exceeding the 15 minute tine
frane set forth in the fan stoppage plan by 1 mnute and 10
seconds.

Eneral d argues on the other hand that M. Butternore's
testinmony of his tine recordation standing alone is the best
evi dence of the elapsed tinme. According to this view the fan was
down from1:59 p.m to 2:14 p.m, and was within conpliance of
the 15 minute tine frane in the fan stoppage plan. Butternore's
testinmony is not however consistent. It is not disputed that the
fan went down at 1:50 p.m and 50 seconds "conputer tinme" and
that Butternore's watch was 7 minutes faster than that.
Accordingly Butternore's estinmate that the power went off (and
the fan went down) at 1:59 p.m was clearly erroneous. Since the
time recordation was within the conplete control of the nine
operator the proffered tines should al so be construed strictly
agai nst the operator. Under the circunstances | accept the
Secretary's reconstruction of the time interval and find that
there was a violation of the fan stoppage plan by 1 mnute and 10
seconds.

I cannot however find on the facts of this case that
exceeding the 15 mnute time period by 1 mnute and 10 seconds
was a "significant and substantial" violation of the plan. See
Secretary v. Mathies Coal Co., 6 FMSHRC 1 (1984).
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The reasoni ng and concl usi ons of the MSHA i nspectors that the
viol ation was "significant and substantial” were based on their
assunption that the plan had been violated by 12 to 15 m nutes
not 1 mnute and 10 seconds. Clearly the potential hazard of

nmet hane being drawn fromthe gob area would be greatly reduced by
this significant factual change. Under the circunstances there is
sinmply insufficient evidence to find that the violation was
"significant and substantial ."

| further find that the violation was not caused by
"unwarrantable failure.” In Zeigler Coal Conpany, 7 |BNMA 280
(1977). The Interior Board of Mne Qperations Appeals interpreted
the term"unwarrantable failure" as foll ows:

An inspector should find that a violation of any

mandat ory standard was caused by an unwarrantabl e
failure to conmply with such standard if he determ nes
that the operator has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of |ack of
due diligence, or because of indifference or |ack of
reasonabl e care.

The Conmi ssion has concurred with this definition to the
extent that an unwarrantable failure to conply nmay be proven by a
showi ng that the violative condition or practice was not
corrected or renedied prior to the issuance of a citation or
order, because of indifference, willful intent, or serious |ack
of reasonable care. United States Steel Corp., v. Secretary of
Labor, 6 FMSHRC 1423 at 1437 (1984).

It is clear in this case that the failure to precisely
record the tinme of the fan stoppage was the result of an
unanticipated failure in the alarm system (FOOTNOTE 4) The desi gnated
enpl oyee, the | anpman, was therefore unable to precisely record
the tinme the fan went down. Since this tine was, due to this
unexpected failure, erroneously recorded and that erroneous
i nformati on was conveyed to m ne nmanagenent it cannot be said
t hat managenent knew or even shoul d have known of the violation

In addition, I find that the nanager havi ng what was then
the best available information, Charlie Butternore, determined in
good faith that he restarted the subject fan within the 15 mnute
time frame. Furthernore as soon as hi gher managers realized that
the 15 minute tine frame m ght have been exceeded they pronptly
evacuated the mine and
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performed a special inspection in accordance with the fan
st oppage plan. These actions are not consistent with an
"unwarrantable failure" determnation.5

Under the circunstances Order No. 2536796 is nodified to a
citation under section 104(a) of the Act.

Gary Melick
Admi ni strative Law Judge

1 Section 104(d)(1) provides as foll ows:

"If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act."

2 The cited standard is construed to require the operator to
conmply with the fan stoppage plan approved by the Secretary,
i.e., the provisions of the plan are enforceable as though they
were a mandatory standard. See Zeigler Coal Co. v. Kl eppe, 536
F.2d 398 (D.C.Cir.1976); Secretary v. Carbon County Coal Co., 7
FMBHRC 1367 (1985).

3 The MSHA Investigators also relied upon nmarkings on the

fan charts (Exhibits GA3 and GA4) to conclude that the No. 4 fan
had actual |y been stopped for 30 m nutes. O her witnesses
exam ni ng the sanme records with a magni fying gl ass concl uded
however that the No. 4 fan had been down for |ess than 15

m nutes. From my own exam nation of those charts with a

magni fying glass | amunable to ascertain, with any degree of
certainty, the tine interval during which the fan was stopped.
Under the circunstances | accord but little weight to this

evi dence.

4 | note in this regard that MSHA does not contend that the
alarmfailure was the result of operator negligence and

acknow eges that the alarm had been inspected in conpliance with
the regul atory requirenents.

5 Since I have found on the facts of this case that an
"unwarrantable failure” did not exist it is not necessary to
consi der Emerald's objections to such findings on the grounds
that the findings were based on an "investigation" rather than an
"inspection" and that the alleged violation was abated before the
order was issued.






