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U S. Departnment of Labor, San Francisco, California,
for Petitioner;

M. C D. Livingston, lowa Hll, California,
pro se, for Respondent.

Bef or e: Judge Lasher

This proceeding was initiated by the filing of a petition
for assessnment of a civil penalty by the Secretary of Labor
(herein the Secretary) on April 1, 1985, pursuant to Section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. Section 820(a) (1977) (herein the Act). A hearing on the
nmerits was held in Sacramento, California on April 9, 1986, at
whi ch the Secretary was represented by counsel and the
Respondent, M. C.D. Livingston, represented hinself.

The Secretary seeks assessnment of a penalty agai nst
Respondent for violation of 30 C.F.R [57.4A52( FOOTNOTE 1) which
was described in conmbination Citation (Section 104(a)) Order
(Section 107(a)) No. 2363585 issued May 17, 1984, as foll ows:

"A 4Acyl i nder gasoline powered front-end | oader is
bei ng used underground to nmuck out the sand and gravel
and hawl [sic] the material to the surface.

CO Drager gas detector neasurenents at the face 50 ppm
one stoke."
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The Citation/ Order al so charged that the violation was
"significant and substantial" (herein "S & S") 2 and that an
i mm nent danger exi sted.

The preponderant reliable and probative evidence of record
established the foll ow ng sequence of events and factua
conformati on.

The subject gold mne, owned and operated by Respondent and
referred to in this mtter as the Dignor Placer Mne, is not a
gassy mine (Tr. 51A53). However, it has but one horizontal or
i nclined roadway fromthe surface | arge enough to acconmodate
vehicul ar traffic, in this case, a tunnel (Tr. 28).

On May 17, 1984, MSHA I nspector Nichol as Esteban, having
been assigned to inspect another mne, a surface mne, |ocated on
the sane Dignor Pl acer property, observed the subject underground
gold mine and undertook to inspect the same (Tr. 14A15, 39A41,
46A49, 71). Respondent Livingston owns the 80Aacre Di gmor Pl acer
property, and | eases the surface mne to others (Tr. 71, 72, 77).

I nspect or Esteban canme upon the Respondent (Tr. 15) who at
first refused to allow his mne to be inspected on the basis that
his was a "one-nman" operation (Tr. 15) but subsequently acceded
to the Inspector's request and signed a CAV (conpliance
assistance visit) request after the Inspector indicated to him
that the inspection was to be a "courtesy" inspection and after
the Inspector told himthat no penalties would derive fromthe
i ssuance of any notices of violation(FOOINOTE 3) (Tr. 15, 16, 18, 21
22, 42, 43, 60). The Inspector and M. Livingston then wal ked
into the mine (Tr. 23).

The I nspector took a Drager gas detector measurenent which
indicated the air inside the mne was contaminated with carbon
nmonoxi de (50 parts per mllion) (Tr. 23). The Inspector infornmed
M. Livingston of this result and advised hima G tation/ O der
rather than a CAV "notice" would be issued for this violation
(Tr. 24). M. Livingston becane upset at this point, but
ad
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mtted he had been using the gasoline-powered front-end | oader in
guestion that norning and al so the previous day to nuck around a
fan (Tr. 23A24, 30, 70). M. Livingston also adnmtted he had been
using the | oader underground 2 or 3 days a week for a period of
approximately 2 nonths (Tr. 72) and that at tines other mners
were present (Tr. 73).

The gasol i ne-powered engi ne emtted carbon nonoxide and it
did not have a water scrubber or a catalytic converter "to help
burn off the carbon nonoxide."” (Tr. 26).

I nspect or Esteban advised M. Livingston that he coul d not
| eave the property w thout issuing the inmm nent danger order (Tr.
24, 31) because someone could be killed using a gasoline-powered
engi ne underground. The mine did not neet the regulation's
criteria for using gasoline powered equi pnent (Tr. 27, 28) since
it did not have multiple roadways fromthe surface, but only a
single tunnel (Tr. 28, 52, 54). There existed a serious hazard
from car bon nonoxi de poisoning (Tr. 26, 30, 32, 34, 72A73, 75),
which could result in a fatality (Tr. 30, 34). As many as 4
persons had worked in the mine in the past (Tr. 28, 44A46, 66,
67, 76), and M. Livingston and his "partner" were currently
working in the mine (Tr. 28, 72A73).

The | ethal nature of carbon nonoxi de poi soning was descri bed
by the Inspector as foll ows:

"Because if he gets a high concentration of carbon
nmonoxi de, you can't snell the gas, you can't detect it.
Al of a sudden you're down, and you're dead.™

(Tr. 34).

M. Livingston had been using the gasoline-powered | oader
two or three times a week for 4 or 5 years (Tr. 66). He intended
to di spose of the loader at the time of the inspection and so
advi sed the inspector (Tr. 61A62). M. Livingston thereafter sold
the | oader to one Douglas Mead, who he first characterized as a
"junk dealer" (Tr. 64), but subsequently in his testinony, it
al so turned out that Douglas Mead was one of those who worked in
the mne (Tr. 67) and the same person M. Livingston said was his
"partner” (Tr. 73). M. Livingston closed the mine 2 or 3 weeks
after the CAV inspection (Tr. 62, 76).

Fol | owi ng the inspection, Inspector Esteban issued 4
CAV-type notices of violation (Tr. 22) in addition to the
Citation/ Order which is the subject of this proceeding.

At the hearing, M. Livingston who, it should again be
menti oned, was not represented by counsel, offered an undated
letter (Ex. RA1) which he had sent to the Secretary's counse
subsequent to the issuance of the Gtation/Order. In the first
paragraph of this letter he sets forth what appears to be his
primary contention (Tr. 75) in this matter, i.e., that a
"one-man" operation is not subject to the Act:
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"Pl ease be advised that | do indeed protest the proposa
for assessnment of a civil penalty against nme for an all eged
violation of the Mne Safety and Health Act of 1969. Since
| ama private citizen, work alone and hire no enpl oyees,
| declare nyself to be exenpt fromany rules and regul ati ons
of the Dept. of Labor. You, nor anyone el se has shown proof
that it was the intent of Congress to subject the one-man m ne
operator to the burden of these rules and regul ati ons. Neither
you, nor anyone in your office has ever quoted a court case that
pertained to a one-man operation. Every case you cite has had paid
enpl oyees or several people working."

However, at the hearing, M. Livingston testified under oath
as to a somewhat contrary picture of the enploynment situation at
his m ne.

Q Do you have friends or acquai ntances or relatives
t hat have worked at the Di gnor Placer with you, and
when | use the term"Dignor Placer”, I'mreferring to
the specific mne that M. Esteban inspected?

The Wtness: Do | ever have soneone with nme?

Q During the tinme that you were working it?

A. Ckay. Qccasionally | have had people help ne.

Q Wio were those people that hel ped you?

A M son.

Q Anyone el se?

A. Yeah. There was a Ron Stockman. He hel ped nme for
just a few days is all, but that didn't |ast |ong.

Q Anyone el se?

A. Yeah, Douglas Mead. He hel ped ne for a while.

Q So, you really weren't working that by yoursel f?
A. 1 was working it alone by nyself nost of the tine.
Q But you had other people there?

A. | had, occasionally, sone people there, yes.
(Tr. 66, 67).

Based on his sworn testinmony, M. Livingston's contention
that his was a "one-man" operation is rejected. Regardl ess, his
Di gnmor Placer mine is covered by the 1977 Mne Safety Act.
Secretary of Labor v. C D. Livingston, 7 FMSHRC 1485 (1985).
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M. Livingston al so conplains of the Inspector's action in first
telling himthere would be no penalties assessed and then finding
a violation and issuing the Citation/Order in question for which
a penalty is sought herein:

"The point I'mtrying to nake is that he told ne there
woul d be no finable, assessable violations per se; and
you won't have to pay a fine and this and that, and
then he wites me up one for a | oader which | already
told himl was getting rid of."

(Tr. 63)

It is first noted that the "conpliance assistance visit"
process is not provided for in the Act. The Secretary, although
requested (Tr. 81), has not furnished the source of MSHA' s CAV
policies. On the other hand, the gold mne in question is subject
to the Act and inspections thereof are mandated by the Act.
Section 103(a), 30 U S.C. [0815. Regardless of the Inspector's
prom ses, the Act requires that a penalty be assessed when a
violation occurs. dd Ben Coal Co., 7 MSHRC 205, 208 (1985);
Section 110(a), 30 U.S.C. [820. The record is not absolutely
clear that the Inspector utilized the CAV policy to overcone
Respondent's refusal of entry, but it strongly appears such was
the case (Tr. 10, 15, 16, 42, 43, 60) and | do so infer and find.

A prelimnary question is thus posed: whether Respondent,
had any right to deny entry to begin with. In the circunstances
established in this record, | find that Respondent had no right
to deny the Inspector entry to the mne to conduct an inspection
In Secretary of Labor v. Calvin Black Enterprises, 7 MSHRC, 1151
(1985), the Comm ssion succinctly enunciated the principles
relating to such denial of entry:

"The | aw on denial of entry under the nmandatory

i nspection provisions of section 103(a) of the Act is
clear. Section 103(a) expressly requires that no
advance notice be given an operator prior to an

i nspection and gives authorized representatives of the
Secretary an explicit right of entry to all mnes for

t he purpose of perform ng inspections authorized by the
Act. The Supreme Court has upheld the constitutionality
of thses provisions. Donovan v. Dewey, 452 U S. 594,
598A608 (1981). Consistent with that decision, we have
hel d that an operator's failure to permt such

i nspections constitutes a violation of section 103(a).
Waukesha Lime & Stone Co., Inc., 3 FMBHRC 1702, 1703A04
(July 1981); United States Steel Corp., 6 FMSHRC 1423
1430A31 (June 1984)." (enphasis supplied).
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It is clear that regardl ess of Respondent's stand to the
contrary, his mne was subject to inspection as required by the
Act and that |likew se a penalty is required to be assessed for a
violation. In viewthereof, there is no support froma purely
equi t abl e standpoi nt for Respondent's argunent that the
I nspector's "no penalty" prom se should bind the Secretary and
excuse Respondent fromthe requirenments of the Act. Certainly the
I nspector's prom se does not in these circunstances-where M.
Livingston's refusal to permit an inspectionis itself a
vi ol ati on-work a serious injustice to M. Livingston, See U S. v.
Lazy F.C. Ranch, 481 F.2d 985 (9th G r, 1973). Simlarly, since
several mners were endangered by Respondent's intransigence, the
public interest as reflected in the purposes behind the safety
standard infracted woul d not be served by estopping the
enf orcenent agency from di savowi ng the m sstatement of its agent.

In any event, in Secretary of Labor v. King Knob Coa
Conmpany, Inc., 3 FMSHRC 1417 (1981), the Conm ssion has rejected
the doctrine of equitable estoppel. It also viewed the erroneous
action of the Secretary (mstaken interpretation of the | aw
| eading to prior non-enforcenent) as a factor which can be
considered in mtigation of penalty, stating:

"The Supreme Court has held that equitable estoppe
general |y does not apply against the federa

governnment. Federal Crop Insurance Corp v. Merrill, 332
U.S. 380, 383A386 (1947); U ah Power & Light Co. v.
United States, 243 U.S. 389, 408A411 (1917). The Court
has not expressly overrul ed these opinions, although in
recent years |ower federal courts have underm ned the
Merrill/U ah Power doctrine by permtting estoppe

agai nst the government in sone circunstances. See, for
exanple, United States v. GeorgiaAPacific Co., 421 F.2d
92, 95A103 (9th Cir.1970). Absent the Suprene Court's
expressed approval of that decisional trend, we think
that fidelity to precedent requires us to dea
conservatively with this area of the law. This
restrai ned approach is buttressed by the consideration
t hat approving an estoppel defense would be
inconsistent with the liability without fault structure
of the 1977 Mne Act. See EIl Paso Rock Quarries, Inc.

3 FMBHRC 35, 38A39 (1981). Such a defense is really a
claimthat although a violation occurred, the operator
was not to blame for it.

Furthernore, under the 1977 Mne Act. an equitable
consi deration, such as the confusion engendered by
conflicting MSHA pronouncnents, can be appropriately
wei ghed in determ ning the appropriate penalty (as the
judge did here)."

But here, in contrast to the situation in King Knob, the
Inspector's inpropriety did not induce or otherwise result in the
conmmi ssion of the violation itself (the Respondent was solely to
blame for this violation), and there being no | egal or equitable
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justification for Respondent's opposition to the inspection, no
basis exists for reduction of the penalty anmount otherw se

war rant ed.

The Respondent does not chal |l enge the occurrence of the
vi ol ati on. Al though Respondent did not challenge that it was a
significant and substantial (S & S) violation or that it resulted
in an inmm nent danger, it should be nentioned with regard to the
S & S charge in the Citation that the Conm ssion has held that a
violation is properly designated S & S "if, based on the
particul ar facts surrounding that violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury or illness of a reasonably serious nature." Cenent
Di vi sion, National Gypsum Co., 3 FSMHRC 822, 825 (April 1981. In
Mat hi es Coal Co., 6 FMBHRC 1, 3A4 (January 1984), the Conmi ssion
expl ai ned:

"In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsumthe Secretary of Labor nust prove: (1)
t he underlying violation of a mandatory safety
standard; (2) a discrete safety hazard - that is, a
nmeasure of danger to safety - contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature."

The Conmi ssion has explained further that the third el ement
of the Mathies formula "requires that the Secretary establish a
reasonabl e |ikelihood that the hazard contributed to will result
in an event in which there is an injury.” US. Steel Mning Co.
6 FMSHRC 1834, 1836 (August 1984). The Conmi ssion has enphasi zed
that, in accordance with the |anguage of section 104(d)(1), it is
the contribution of a violation to the cause and effect of a
hazard that nust be S & S. See 6 FMSHRC at 1836.

On this record, and in view of the findings heretofore made,
there is no question but that a violation of 30 C.F. R [57.4A52
occurred and that a "measure" of danger to safety was contri buted
to by such.

Based on the prior findings as to the absence of nultiple
roadways into the mne, the |ethal nature of carbon nonoxide
poi soning, the results of Inspector Esteban's gas detector
measurenents, (Tr. 23, 28A32), the lack of a water scrubber and
catal ytic converter on the engine, and the nunber of mners
(i ncluding M. Livingston when he was worki ng al one) who were
exposed to the danger (Tr. 71A73), it is clear that there was a
reasonabl e |ikelihood that the hazard (carbon nonoxi de poi soni ng)
contributed to by the violation would result in an injury of a
reasonably serious nature, including a fatal injury. The
Secretary is thus found to have inpressively established his
burden of proof that the violation was S & S.
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Turning now to the question of whether the inmm nent danger aspect
of the Citation/Order is supported in the record, it is first
noted that there is some simlarity in the factual foundation
required for the special "S & S" finding and that sufficient to
support a reasonable belief on the part of an inspector that an
i mm nent danger exists. It would seemthat in all cases a
violation which results in an inm nent danger would also be S & S
while the reverse woul d not necessarily be true. Determ ning
whet her the factors constituting the instant violation, taken in
conbination with evidence relating to S & S (simlar to inmnent
danger except in degree and i mediacy) as well as other
evi dence-which is not necessarily relevant to the violation or
the S & S determination - neets the |l evel of proof required to
justify the "inmm nent danger"” order is aided by a brief
consi deration of the evolution of this term

The term "i nm nent danger" is found in both the Federal Coa
M ne Health and Safety Act of 1969 and the Anendnents thereto
whi ch conprise the Federal M ne Safety and Health Act of 1977, 30
U S.C 801, et seq., and the definition thereof currently found
in section 3(j) of the 1977 Act is for all intents and purposes
identical in both Acts, to wit:

"the existence of any condition or practice in a coa

or other m ne(FOOTNOTE 4) which coul d reasonably be
expected to cause death or serious physical harm before
such condition or practice can be abated.™

Hi storically, the first tests for determ ning whether an
i mm nent danger exists or not were set forth in Freeman Coa
M ning Corp., 2 IBMA 197, 212 (1973), and Eastern Associ ated Coa
Corp., 2 IBVA 128, 80 I.D. 400 (1973), aff'd Eastern Associ ated
Coal Corp. v. Interior Board of Mne Operations Appeals et al.
491 F.2d 277 (4th Gr., 1974). In Eastern, supra, the Board of
M ne QOperations Appeals, fornerly a division of the Interior
Department's O fice of Hearings and Appeal s, herein "BMOA", held
t hat :

* * * an inmnent danger exists when the condition or
practice observed coul d reasonably be expected to cause
death or serious physical harmto a mner if normal
m ni ng operations were pernmitted to proceed in the area
bef ore the dangerous condition is elimnated. The
danger ous condition
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cannot be divorced fromthe normal work activity. The question
must be asked - could normal operations proceed prior to or during
abatement without risk of death or serious physical injury? If
the answer to this question is "no,' then an inmnently dangerous
situation exists and the issuance of a 104(a) w thdrawal order is
not only proper but mandatory under the Act.

In Freeman, supra, the BMOA el aborated on its decision in
Eastern and held that the word "reasonably" as used in the
definition of inmnent danger necessarily nmeans that the test of
i mm nence is objective and that the inspector's subjective
opinion is not necessarily to be taken at face val ue. The Board
al so gave this 2Asentence test of "inmnent danger:"

* * * would a reasonable man, given a qualified

i nspector's education and experience, conclude that the
facts indicate an inpending acci dent or disaster
threatening to kill or to cause serious physical harm
likely to occur at any nonment, but not necessarily

i medi atel y? The uncertainty must of of a nature that
woul d i nduce a reasonable man to estimate that, if
normal operations designed to extract coal in the

di sputed area proceeded, it is at |least just as
probabl e as not that the feared accident or disaster
woul d occur before elimnation of the danger. (Enphasis
added)

The United States Court of Appeals for the 7th Gircuit in Freeman
Coal M ning Conpany v. Interior Board of M ne Operations Appeals,
et al., 504 F.2d 741 (1974), while quoting with surface approval
the BMOA's definition of "inmnent danger,” went on to add its
own:

An imm nent threat is one which does not necessarily
cone to fruition but the reasonable |ikelihood that it
may, particularly when the result could well be

di sastrous, is sufficient to make the inpendi ng threat
virtually an i medi ate one. (Enphasis supplied)

In Canterbury Coal Corporation v. M ning Enforcenent and
Saf ety Adnministration (MESA), Docket No. PITT 74A57 (January 24,
1975, ALJ Decision; unreported), the extreme but plain nmeaning of
t he second sentence of the BMOA's inm nent danger test was
guesti oned:

"I conclude, after reviewing the Board' s decisions in
Freeman and Eastern, the decisions fromthe 4th and 7th
Crcuits on appeal therefrom and subsequent Board
decisions, that the Board, by its use of the phrase "at
| east just as probable as not" in the Freeman case, did
not set up a pure mathematical equation for determ ning
whether it is reason
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able for an inspector to find imm nent danger. Mre directly, |
do not believe the Board intended to require that the odds be
even that if normal operations continued the danger would come to
fruition, or to hold that there nust appear to be a 50/50 chance
that the tragedy or disaster would occur, to justify the
i ssuance of a closure order. It nost certainly is clear from
factual analysis of the Board' s nunerous "inm nent danger"
decisions that the lives and well-being of mners are not to ride
on the sane |aw of statistical probabilities found in the toss of
a coin. Accordingly, | reject any such interpretation of the
Freeman test."

Thereafter, during the process of the enactnent of the 1977
Act, the Senate Conmittee on Human Resources, made this
st atenent:

"The Conmittee di savows any notion that inmm nent danger
can be defined in ternms of a percentage of probability
that an accident will happen; rather the concept of

i mm nent danger requires an exam nation of the
potential of the risk to cause serious physical harm at
any tinme. It is the Conmttee's view that the authority
under this section is essential to the protection of

m ners and shoul d be construed expansively by

i nspectors and the comm ssion." (Leg.H st. of the
Federal M ne Safety & Health Act of 1977, 95th Cong.
1st Sess. (hereinafter Leg.H st.1977 Act) at 38.)

The Conmission, in Pittsburg & M dway Coal M ning Conpany V.
Secretary of Labor, (2 MSHRC 787, 788; 1980) also set a different
course for approachi ng i mm nent danger questions:

. we note that whether the question of inmm nent
danger is decided with the "as probable as not" gl oss
upon t he | anguage of section 3(j), or with the | anguage
of section 3(j) alone, the outconme here would be the
same. W therefore need not, and do not, adopt or in
any way approve the "as probable as not" standard that
the judge applied. Wth respect to cases that arise
under the Federal Mne Safety and Health Act of 1977,
30 U.S.C 0801 et seq., we will exam ne anew the
guestion of what conditions or practices constitute an
i mm nent danger."

(enphasi s added)

Research of this question | eads one to believe that the
literal meaning of the "at |east just as probable as not"
(enphasi s supplied) |anguage, has for the npbst part been
expressly discarded or otherw se ignored. In studying the past
difficulties of various tribunals to describe what constitutes an
i mm nent danger, one is reni nded of the recent answer of a
Supreme Court Justice when asked what pornography was: "Wile
can't put it into words, | knowit when | see it." But also, it
is well established that the M ne Act and the standards
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promul gated thereunder are to be interpreted to ensure, insofar
as possible, safe and healthful working conditions for mners.
West nor el and Coal Co., v. FMBHRC, 606 F.2d 417, 419A420 (4th
Cir.1979); Od Ben Coal Co., 1 FMBHRC 1954, 1957A58 (1979);
Secretary of Labor v. Pittsburg & Mdway Coal M ning Conpany, 8
FMSHRC 4 (1986). Accordingly, the "at |east just as probable as
not" formula contained in the BMOA's Freenman deci si on, supra
will not be used here as the sounding board for determ ning the
exi stence of inm nent danger

Since the Conmission's Pittsburg & M dway deci sion, there
have been relatively few i nm nent danger matters in litigation
bef ore the Conmi ssion. Under the 1977 Act, decisional enphasis
seens to be on the individual factual configurations involved
rather than on discrete tests and formul as for determ ning
i mm nent danger. See, for exanmple, Secretary of Labor v. U S
Steel Corporation, 4 FMBHRC 163 (1982). At this tinme, the Act's
section 3(j) definition appears to be the primary | ega
touchst one. Eval uating the dangerous condition or
practice - whether or not a violation-in the perspective of
continued m ning operations al so appears to be a prerequisite in
determining the validity of an i mm nent danger order. There al so
is a case for treating these as prerequisites: (1) that the
hazard (risk) foreseen nust be one reasonably likely to induce
fatalities or injuries of a reasonably serious nature, and (2)
that such hazard or risk have an imediacy to it, that is, it
could conme to realization "at any tine."

In adopting the above concepts, a review of the factua
under pi nnings for the Inspector's conclusions is required. It is
found therefromthat the Inspector properly issued an i mr nent
danger order based on (a) those findings previously made in
connection with the S & S issue and (b) these additiona
probative evidentiary factors:

1. Carbon nonoxide is undetectable, as the |Inspector
testified:
" if he gets a high concentration of carbon
nmonoxi de, you can't snell the gas, you can't detect it.
Al of a sudden you're down, and you're dead." (Tr. 34)

2. Respondent's adm ssion that he used the front-end | oader
"two or three days a week" over a period of four or five years
(Tr. 66, 72), and underground for a period of 2 nmonths (Tr.
70A72) on occasi ons when other nminers were present (Tr. 73).

3. Respondent's adm ssion that he knew that operating the
gasol i ne- power ed | oader was dangerous (Tr. 75) coupled with the
extent of his prior use of the sane conpels the inference of the
probability that the | oader woul d have continued to be used under
i mproper and dangerous conditions.
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4. A fan in the mne which Respondent thought would clear the air
when the | oader was running was actually insufficient for this
purpose (Tr. 31, 32).

Based on the foregoing substantial evidence it is concluded
that the Inspector exercised correct and reasonabl e judgnment in
determ ning that an inmm nent danger existed on May 17, 1984,
since there existed both (1) a practice and (2) conditions in the
subj ect m ne which reasonably coul d be expected to cause death or
serious physical harmat any tinme had normal m ning operations
been permtted to continue and before such condition and practice
could have been abated. The inmm nent danger w thdrawal order is
thus affirned.

RULI NG ON SECRETARY' S MOTI ON

The Secretary, at the end of his post-hearing brief received
May 23, 1986, and in the 11th hour of the Judge's jurisdiction in
this matter, states that in keeping with the Secretary's "policy
of conducting Conpliance Assistance visits, a penalty should not
have been assessed", going on to add:

"Since the inception of the CAV programin 1979, NMSHA
policy has been to not propose penalties for violations
observed during the course of a CAV reopening
i nspection (Metal A Nonnetal Assistance Progranm) or 0O
303(x) reopening inspection (Coal Mne Assistance
Program). This violation was not identified as observed
during a CAV inspection, hence, trial counsel is now
advised that it inadvertently received a proposed
penal ty."

(enphasi s added)

The | ast sentence of the Secretary's brief nore clearly
i ndi cates what the Secretary intended:

"Plaintiff therefore withdraws the penalty assessnent
and respectfully requests that the citation/order be
uphel d. "

The requests therein for both (a) withdrawal, and (b) review
of the Citation/Order are contradictory. Thereafter, in response
to ny Order to Show Cause, the Secretary clarified this notion to
show that he was noving to withdraw the petition and that indeed
such should result in dismssal of the entire proceeding and
preclude review of the G tation/ O der.

Conmmi ssion Rule 11 provides that a party may wthdraw a
pl eadi ng at any stage of a proceeding with the approval of the
Conmi ssion or the Judge". (enphasis supplied). Both the form and
timng of the attenpted wi thdrawal here are of sonme concern since
t he unsupported notion conmes after the matter has proceeded
t hrough an adversary hearing. Nevertheless, since it is clear
that the Secretary does not wish that a penalty be assessed in
this de novo proceedi ng before the Conm ssion for the violation
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found and since the Conmi ssion's Rule 11 requires the judge's
approval before such can be acconplished, an exercise of

di scretion and a ruling thereon is required. Here, at the
Secretary's instigation, this matter was fully litigated on the
record in an adversary proceedi ng provided for in the Act, and of
nore inportance, the Secretary clearly established that a
violation occurred (admtted by Respondent). The Secretary has

not shown-or all eged-any basis why or how Section 110(a) of the
Act can be ignored. The inpropriety of the Inspector's CAV

prom ses not to issue citations was litigated. As above noted,
Section 110(a) requires that a penalty be assessed when a
violation occurs and this also is a principle of mne safety | aw
See U.S. Steel Mning Co., Inc., 6 FMSHRC 1148 (1984); Tazco,
Inc., 3 FMSHRC 1895 (1981). Whatever the Secretary's CAV
procedures are - again the Secretary, although requested (Tr. 81),
has not submitted any witten docunmentation reflecting what his
CAV procedures or policies are - the Secretary has not shown how a
mandat ory provision of the Mne Act can be waived in this matter

or why it should be. I amunaware of any basis upon which such
can be waived. Even the Secretary's "policy" as articulated in
his brief - applicable only where a mine is being reopened - isn't

clearly relevant. Also, and as previously found, the Secretary
shoul d not be estopped fromenforcing the Act and the public's
interest in this matter

Sonme situations where the Secretary, after Conm ssion
jurisdiction attaches, might be permitted to drop its prosecution
are usefully conpared

1. where the parties, before entry of a final agency
deci sion, reach an appropriate settl enent;

2. where the Secretary, after further investigation on or
off the record of a formal adversary hearing, concludes that a
violation was not conmm tted,

3. where sone | ate-discovered jurisdictional defect is
di scover ed;

As best | divine it, if it is not self-application of the
est oppel defense, the Secretary's purpose here is sinply to
protect the credibility of its CAV process. But this is both an
unusual and isol ated case where such is not significantly
t hreatened. As previously discussed, there certainly is no
i nequity or unfairness which would result fromnot dism ssing
this matter. Mne safety clearly is best served by not aborting
the proceeding at this juncture; where the public interest rests
is well denonstrated on this record. Dismissal of this de novo
proceedi ng where the Conmi ssion's jurisdiction has been | ocked in
and a record devel oped would nore likely bring in to question the
proper discharge of the administrative-judicial responsibility
than the enforcenent process. Accordingly, in the exercise of ny
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di scretion under Rule 11, the notion of the Secretary to w thdraw
the petition for penalty assessnment herein is deni ed. (FOOTNOTE 5)

ASSESSMENT OF PENALTY

It has previously been shown that the violation occurred as
charged in Ctation/Order No. 2363585 and that both the
Inspector's special S & S findings and finding that an inmm nent
danger existed are supported in the record. There remains the
determ nati on of an appropriate penalty. The mine in question is
a very small one which is now out of business (Tr. 62). Since
there were no previous inspections (Tr. 63) Respondent has no
hi story of previous violations. Respondent makes no cl ai mthat
paynment of a penalty to use the words of the Act, will jeopardize
"his ability to continue in business", or, nore appropriately
here, that he is unable to pay a penalty.6 Since Respondent
never used the front-end | oader in question after the
Citation/Order was issued, it is concluded that Respondent, after
notification of the violation, proceeded in good faith to
promptly achi eve conpliance with the safety standard vi ol at ed.
The record is clear that this was a serious violation which
created an inm nent danger and that Respondent was highly
negligent in its commssion (Tr. 34, 75). The Inspector's
i ndecorous prelimnaries, as previously noted, do not call for a
downward penalty adjustnment. After weighing these various penalty
assessnent criteria mandated by the Act, a penalty of $150.00 is
found appropri ate.

ORDER
1. Ctation/Order No. 2363585 is affirmed in all respects.

2. Respondent, if he has not previously done so, shall pay
the Secretary of Labor within 30 days fromthe date hereof the
sum of $150.00 as and for a civil penalty.

M chael A. Lasher, Jr.
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 "Gasol i ne shall not be stored underground, but may be used
only to power internal conbustion engines in nongassy m nes that
have nultiple horizontal or inclined roadways fromthe surface

| arge enough to accommodate vehicular traffic. Roadways and ot her
openi ngs shall not be supported or lined with conbustible
material. Al roadways and ot her openings shall be conected with
anot her opening every 100 feet by a passage | arge enough to
acconmodat e any vehicle in the mne.™

2 In Secretary v. Consolidation Coal Conpany, 6 FMSHRC 189
(1984), the Comm ssion held that S & S findings may be made in
connection with a citation issued under Section 104(a) of the
Act. Considering this ruling in conjunction with U S. Stee



M ni ng Conpany, 6 FMSHRC 1834 (1984), where the mine operator was
allowed to contest S & S findings entered on Section 104(d) (1)
citations in a penalty case, it is concluded that S & S findi ngs
contained in a Section 104(a) Citation simlarly are properly
reviewable in this penalty proceeding.

3 Noti ces of violation, which are issued on CAVs instead of
Citations, are on a formapproximately 1/3 the size of a regul ar
Ctation form (Tr. 20).

4 By virture of Section 102(b)(4) of the 1977 M ne Act the
phrase "or other" was added after the word "coal" to expand the
Act's coverage to all m nes.

5 It may be that as a matter of supporting enforcenent

policy the Secretary should have the absolute right to wthdraw
his initial pleading at any time before final decision by (a) the
trial level judge or (b) the Commission. | am however, unable to
draw such a |ine absent clarifying Comr ssion policy or

di stingui shing precedent. The Secretary has not cited, nor do
know of, any basis for such proposition. The facts of this
particular matter do not provide an illustration for renoving
Conmi ssion revi ew of w thdrawal requests.

6 In the absence of proof that the inposition of otherw se
appropriate penalties would adversely affect a mne operator's
ability to continue in business, there is a presunption that no
such adverse affect would occur. Sellersburg Stone Conpany, 5
FMBHRC 287 (1983), aff'd 736 F.2d 1147 (7th Cr., 1984).



