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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

CARL HOLCOMVB, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. WEVA 86-135-D
V.

COLONY BAY COAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Carl Hol comb, pro se; Thomas L. Whol wi ne, Coa
Labor Inc., for Respondent.

Bef or e: Judge Broderi ck
STATEMENT OF THE CASE

Conpl ai nant contends that he was di scharged fromhis job
wi t h Respondent because of safety conplaints. Respondent's
position is that Conplainant was fired for insubordination
Pursuant to notice, the case was heard in Beckley, West Virginia
on May 19, 1986. Carl Holconb testified on his own behal f, and
called as witnesses Richard Wlls, Gary Wl ker, Jr., Edward
Ki ncai d, and Joe C. Rotenberry; James Steven M nk, Robert T.

Bol en, and Janes R Caldwell testified on behalf of Respondent.
Both parties have submtted posthearing witten argunents. | have
carefully considered the entire record and the contentions of the
parties in making this decision.

FI NDI NGS OF FACT

From July 19, 1981 until Novenmber 8, 1985, Conpl ai nant
wor ked as a bul |l dozer operator for Respondent's coal conpany. He
nmoved over burden that had been dislodged by drilling and bl asting
to uncover the coal seans in a strip mne. Respondent produced
coal which entered into interstate commerce, and its operation
affected interstate comerce. Conpl ai nant had previously worked
in the coal mning industry for nore than ten years as a truck
driver, bulldozer operator, grader operator and | oader operator
Conpl ainant is a skilled bull dozer operator. In the opinion of
Respondent' s superintendent, "he's one of the best dozer nen |'ve
ever seen."” (Tr. 166)
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Conpl ai nant contends that as he continued on the job, manage-
ment put nore and nore pressure on him forcing himto work while
others were "just playing and carrying on." (Tr. 11) Conpl ai nant
al l eges that he was always required to work in hard rock and in
dusty places and that he was given the dangerous assi gnment on
the top of the highwalls. He also stated that he was unfairly
deni ed sick leave rights and "could not get a grievance filed
with the Conmtteeman.” (Tr. 12)

Conpl ai nant had been placed on probation in 1984 after
apparently threatening the General Superintendent. He was
suspended with intent to discharge follow ng the incident, but
the di scipline was reduced to one year probation during the
gri evance procedure.

In mi dA1984, Conpl ai nant's dozer was used in an attenpt to
clear an area of burning coal in a 5Abl ock seam The heat
apparently burned the seals around the air conditioning unit in
the cab. This resulted in nmore dust coming in the cab through the
air conditioner, causing Conplai nant bronchial problens.
Conpl ai nant asked his foreman and superintendent for a transfer
to |l ess dusty conditions. When the transfer was refused,

Conpl ainant filed a grievance but the conpany would not neet with
hi mon the grievance. However, on May 31, 1986, Respondent
conducted a dust sanple survey of the cab of his dozer. The
sanmpl e was taken to the MSHA Field Ofice where it showed 1.0
mlligranms of respirable dust. On June 3, 1985, Conplainant filed
a request under section 103(g) of the Act for an MSHA inspection
of the environnent in his bulldozer. An MSHA i nspector came to
the m ne and exami ned the bulldozer. He found two holes in the
bottom of the bl ower conpartnent which were not seal ed. The hol es
and dust vents were sealed and on June 6, 1985 a dust sanple was
col l ected which showed 0.8 mlligrans of dust per cubic neter of
air (0.8 ng/nB). Conplainant continued to conmplain of dust in his
cab, and further work was done on the seals in June and July
1985. Conpl ainant filed a second 103(g) conplaint on Cctober 9,
1985 al | egi ng excessive dust in his cab. An outside contractor
was called in to clean and reseal the unit and an MSHA i nspector

i nspected the unit on Cctober 11, 15 and 16, 1985. Respirable
dust sanpl es were taken on Cctober 11 and Cctober 15 whi ch showed
1.2 ng/nB and 0.8 ngy/ nB respectively.

Conpl ai nant states that the dust in his cab resulted in
bronchi al problenms and he was treated for respiratory problens at
the Southern West Virginia Cinic beginning in May 1985 by Dr.
Norma J. Mullins. Dr. Miullins made a diagonsis of asthnma
exacerbated to sone degree by exposure to dust. Conpl ai nant was
treated with nedication and an inhaler, and was referred to Dr.
D. L. Rasmussen on Novenber 14, 1985: X-rays showed no
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evi dence of coal workers pneunoconi osi s; pul nonary function
st udi es showed no |l ung i npairnent.

On Novenber 7, 1985, Conpl ai nant, who normally worked from
7:00 aam to 5:00 p.m asked his foreman Tom Bolen to bring his
paycheck, because he intended to | eave at about 3:00. Bol en went
for the check, but did not bring it to Conpl ai nant who kept
wor ki ng until about 4:00. At that tinme Conplainant drove to his
own vehicle and took off his mning gear as the foreman drove up
Conpl ai nant told himhe could take the check and stick it.
Conpl ai nant then drove hone. Bolen went to the mne office and
reported the incident to the Superintendent and the Union
Managenent Conmuni cati ons Conmittee. Bol en requested a neeting
concerning the incident and one was schedul ed for the next
nmor ni ng, Novenber 8.

Bol en approached Conpl ai nant after he began work on Novenber
8, and asked himto cone to the office for a neeting. Conplai nant
refused. Bolen returned to the office and inforned the
superintendent Janmes Caldwell. Caldwell returned to the mne site
with two union commtteenen who urged Conpl ainant to cone to the
nmeeting. He again refused. Caldwell called the Union District
Representative, at whose direction the conmtteenen returned to
Conpl ai nant, but he again refused to come to the office for a
nmeeti ng. Conpl ai nant was then given a witten suspension from
wor k subject to discharge. The action was stated to be "based on
gross insubordinati on displayed toward managenent and for
refusing to follow specific directives of managenent."
Conpl ainant filed a grievance which was deni ed. He took the
matter to arbitration and the arbitration upheld the discharge in
an award issued Decenber 27, 1985.

| SSUES

1) Did Conplainant's di scharge on Novenber 8, 1985 result
fromactivities protected under the Act?

2) If it did, what renmedies is Conplainant entitled to?
CONCLUSI ONS OF LAW

. JURI SDI CTI ON

Conpl ai nant was a m ner; Respondent was a mi ne operator
Both were subject to the Act, and | have jurisdiction over the

parties and subject matter of this proceedi ng.

1. PROTECTED ACTIVITY
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To establish a prima facie case of discrimnation, Conplainant
must show that he was engaged in activity protected under the
Act, and that the adverse action was notivated in any part by
that activity. Houser v. Northwestern Resources Conpany, 8 FNMSHRC
AAAA (June 20, 1986), and cases cited therein.

The evidence before nme clearly establishes that Conplai nant
conpl ai ned to his supervisors on many occasi ons of excessive dust
in his cab. These conplaints were related to what Conpl ai nant
bel i eved was an unheal t hy worki ng environnent. They constituted
activity protected under the Act. The requests Conpl ai nant nade
under section 103(g) of the Act for MSHA investigations of his
wor ki ng envi ronment were al so protected activity. Conplai nant was
experi enci ng excessive dust in his cab, even though the dust
sanmples were within allowable Iimts. Respondent admitted that
Conpl ai nant's cab was dustier than the other bulldozers at the
m ne site. However, the evidence establishes that Respondent was
maki ng reasonabl e efforts to take care of the problem including
calling in an outside contractor. There is no probative evidence
t hat Respondent was del i berately causing excessive dust in
Conpl ai nant' s work environment, nor was any credi ble notive for
such a practice suggested.

The incident involving the all eged threat nade by
Conpl ai nant to the Superintendent was not protected activity, and
this is so regardless of fault, since it did not involve any
enpl oyment health or safety matter. Nor is the incident involving
Conpl ai nant's check in itself activity protected under the M ne
Safety Act.

ADVERSE ACTI ON

Conpl ai nant was di scharged. Is there any evidence that the
di scharge was notivated in any part by the protected activity
descri bed above? Conpl ai nant testified that on Cctober 11, 1985
after an MSHA i nspection, as Conpl ai nant was driving home, he net
Superi ntendent Caldwell driving up the road about 50 to 60 niles
per hour and "he run nme clean out of the road when he cane
through.” (Tr. 17) On the succeedi ng days, Cal dwell began
checki ng Conpl ai nant's work area frequently, which he had never
done before. Conpl ai nant was of f work from Cctober 25 to October
29, 1985 and fromthe latter date until he was di scharged the
conpany "didn't let up. They kept pushing nme to do nore. The nore
work | done, the nore they wanted ne to do." (Tr. 21)

Conpl ai nant bel i eves that these facts show t hat Respondent
was retaliating against himfor his conplaints to managenent and
to MSHA about his dusty environment. However, there is no
evi dence of such a retaliatory intent. | have carefully
consi dered this evidence, and Conpl ai nant's ot her evi dence,
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witten and oral, and conclude that it does not establish that
hi s discharge was notivated in any part by his protected
activity. Therefore, he has failed to establish a prima facie
case of discrimnation.

Even if a prima facie case were established, the evidence
clearly establishes that Respondent woul d have taken the adverse
action for unprotected activity alone, viz, for Conplainant's
ver bal abuse of his foreman, and his repeated refusal to attend a
conpany-uni on neeting to discuss the matter. See Houser v.

Nor t hwest ern Resources Conpany, supra; Haro v. Magma Copper Co.,
4 FMSHRC 1935 (1982).

For the above reasons, | conclude that the evidence does not
establ i sh that Conpl ai nant was di scharged for activity protected
under the Mne Act. No violation of section 105(c) of the Act has
been shown.

ORDER
Based on the above findings of fact and concl usi ons of |aw,

the Conplaint of Discrimnation and this proceeding are
DI SM SSED.

Janes A. Broderick
Admi ni strative Law Judge



