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Bef or e: Judge Melick
Backgr ound

On August 8, 1985, John A. G lbert filed a conplaint with
t he Departnent of Labor, Mne Safety and Health Adm nistration
(MsHA), alleging that on August 7, 1985, he had been di scharged
by Sandy Fork M ning Conpany, |ncorporated (Sandy Fork) in
vi ol ation of section 105(c) (1) of the Federal M ne
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Safety and Health Act of 1977, 30 U.S.C. 801 et seq., the "Act."
(FOOTNOTE 1) It is not disputed that the Secretary of Labor began his

i nvestigation pursuant to section 105(c)(2) upon receipt of that

conpl ai nt. (FOOTNOTE 2) Subsequently, after the expiration of the 90Aday
notification period followi ng the recei pt of that conpl aint

provi ded under section 105(c)(3) of the Act the Secretary advi sed

M. Glbert by letter dated Novenber 15, 1985, that the

i nvestigation of his conplaint had not been
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conpleted and that it had not yet been determ ned whether or not
a violation of section 105(c) had occurred. (FOOTNOTE 3)

Thereafter, on Decenber 23, 1985, M. Glbert filed his own
conplaint with this Conmm ssion pursuant to section 105(c)(3) and
Conmi ssion Rule 40(b), 29 C.F.R [02700. 40(b). (FOOTNOTE 4) Sub-
sequently on February 24, 1986, the Secretary filed his own conpl ai nt
with this Comm ssion on behalf of M. G lbert against Sandy Fork
M ning Inc. under section 105(c)(2) and proposed a civil penalty
for the alleged violation. On April 3, 1986, the Secretary filed
a nmotion to dismss maintaining that M. Gl bert's conplaint
filed under section 105(c)(3) (Docket No. KENT 86A49AD) shoul d be
di smssed as without a jurisdictional basis in |light of the
conplaint filed by the Secretary on behalf of M. G lbert (Docket
No. KENT 86A76AD) .

Motion to Disniss

In his nmotion to dismiss the Secretary argues that he need
not conply with the requirenents of the Act that he nmake a
determ nation as to whether or not discrimnation has occurred
within 90 days of his receipt of a conplaint. He further argues
that should the aggrieved individual file his own conplaint under
section 105(c)(3) after the statutory 90Aday period, that case
wi |l become null and void as lacking a jurisdictional basis if
the Secretary later decides to file a conplaint of his own under
section 105(c)(2).

Indeed the Act itself does not provide express gui dance as
to the procedures to be followed by an individual conplainant
under section 105(c) in the event the Secretary does not nake his
decision (as to whether a violation of the Act
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has occurred) within the 90Aday tinme frame set forth under
section 105(c)(3).

It is clear however that Congress intended that the m ner
have the right to file a conplaint on his own upon the failure of
the Secretary to act within the prescri bed 90Aday period. |ndeed
in recognition of this Congressional intent this Conm ssion
promul gated its Rule 40(b) under which the aggrieved mner is
specifically provided the right to file his own conpl ai nt under
these circumstances. Secretary on behalf of Hale v. 4AA Coa
Conpany, Inc., 8 FMSHRC AAAA, Docket No. VA 85A29AD, slip opinion
p. 3 n. 3 (June 25, 1986). This adm nistrative interpretation is
entitled to great weight. Chevron, U S. A, Inc. v. Nationa
Resources Defense Council, 104 S.C. 2778 (1984); Manufacturers
Ass'n v. National Resources Defense Council, 105 S. Ct. 1102
(1985); Federal Election Conmm ssion v. Denocratic Senatori al
Canpai gn Committee, 102 S.Ct. 38 (1981) and Zenith Radio Corp. v.
United States, 98 S.Ct. 2441 (1978).

Such a construction i s, noreover, consistent with the
i beral construction to be accorded safety |egislation. Whirl poo
Corp. v. Marshall, 100 S.C. 883 (1980). Mre specifically this
construction is essential to acconplish the objective of the
statute and to avoid unjust and oppressive consequences to
aggrieved mners where the Secretary fails to act within the
prescribed tinme. Caminetti v. United States, 37 S.Ct. 192 (1917).
Admi ni strative notice may be taken of a recent case in which the
Secretary del ayed al nost 4 years before deciding not to represent
a mner on his 105(c) conplaint. (Dan Thonpson v. Cypress
Thonpson Creek, MSHA Case No. 82A27). The miner is seriously
prejudi ced by such delay as wi tnesses nove, nenories fade and
docunents are | ost or destroyed, and may suffer unwarranted
econom ¢ hardship. Such a result is clearly contrary to the
obj ectives of the Act.

Under the circunstances it is clear that this judge has
jurisdiction to entertain M. G lbert's case (under section
105(c) (3) and Commi ssion Rule 40(b)) as well as the Secretary's
case brought on behalf of M. G lbert under section 105(c)(2) of
the Act. The Secretary's Motion to Disnmiss is denied.

The Merits

In order to establish a prima facie violation of section
105(c) (1) of the Act, it nmust be proven by a preponderance of the
evidence that M. G lbert engaged in an activity protected by
that section, that adverse action was taken agai nst himand that
this adverse action was notivated
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in any part by that protected activity. Secretary on behal f of
Davi d Pasul a v. Consolidation Coal Conpany, 2 FNMSHRC 2786 (1980),
rev'd on other grounds sub nom Consolidation Coal Conpany v.
Marshal |, 663 F.2d 1211 (3d Cr.1981). See al so Boich v. FMSHRC
719 F.2d 194 (6th Cir.1983) and NLRB v. Transportation Managenent
Corp., 462 U. S. 393 (1983), affirm ng burden of proof allocations
simlar to those in the Pasul a case.

In this case M. G lbert maintains that he was unlawfully
di scharged on August 7, 1985, because of his refusal to operate a
conti nuous mner on August 6, 1985, under conditions which he
clains were unsafe. More specifically he argues that he refused
to operate the continuous m ner because of hazardous roof
conditions at the face of the No. 3 entry in Sandy Fork's No. 12
m ne, and that Sandy Fork subsequently di scharged hi m wi thout
addressing his safety concerns. A mner's work refusal is
protected under section 105(c) of the Act if the refusal is based
on the mner's good faith and reasonabl e belief in a hazardous
condition. MIler v. FMBHRC, 687 F.2d 194 (7th Cr. 198);
Secretary on behal f of Robinette v. United Castle Coal Co., 3
FMSHRC 803 (1981); and Secretary v. Metric Constructors Inc., 6
FMSHRC 226 (1984) aff'd sub nom Brock v. Metric Constructors
Inc., 766 F.2d 469 (11th G r.1985).

At the time of his discharge M. Glbert had only 3 1/2
years experience as a coal mner and all of that was in the
enpl oy of Sandy Fork. He had been a continuous m ner operator for
2 1/2 of those 3 1/2 years and was working in that capacity on
August 6, 1985. As G lbert and his crew were entering the m ne on
that date the miner operator on the previous shift warned them
that the roof was "bad and breaking up." G lbert and the other
m ner operator on his shift, Carmne Caldwell, then checked the
section and the faces. According to Glbert they checked the five
headi ngs and the No. 4 ki ckback

Glbert recalled that in the No. 3 entry there was a hil
seamon the left side of the rib and a crack in the top having
dirt or yellowmud init. On the right side of the entry there
was a fresh stress crack that had dropped 1/2 inch to 1 inch
According to Gl bert the No. 4 heading had previously been
abandoned because of a hill seamthat had dropped from4 to 5
i nches. Accordingly coal was being mned in the No. 4 entry by
way of a ki ckback (See Appendix A & B attached). G lbert recalled
that in the crosscut approaching the No. 4 kickback there was
also a hill seam1/2 inch to 1 1/2 inches wide with nmud in it.

Because of the top conditions Glbert and Cal dwel |l received
perm ssion fromsection foreman Wllie Sizenore to "run
toget her." Thus one operator could keep watch for the other
rat her than sinmultaneously operating both machi nes as
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was customary. According to G lbert, however, after exam ning the
face areas he told his partner that he was going to refuse to cut
coal because of dangerous conditions. Glbert then left his job
assignment to find his section foreman (Sizenore) and | ocated him
about 4 to 5 breaks fromthe face. Glbert says that he told

Si zenore he was afraid of the top and asked hi m what he woul d do
about it. Sizenore responded that he woul d have crib bl ocks

pl aced under the noted roof areas and would stand by and observe
the roof as they worked. Gl bert was apparently dissatisfied and
told Sizenore that they needed | onger bolts or collars. However
before Sizenore could take any renedial action G|l bert wal ked out
of the mne

Qutside the mine Glbert net Ed Spurl ock the general mne
foreman. Gl bert told Spurlock that he was afraid of the top and
asked Spurl ock how he intended to support the roof. Spurlock told
G lbert to check back the next day. G| bert went hone and
returned the next day around 9:00 a.m He later tal ked to Sandy
Fork superintendent WIlly Begley after Begl ey had been
underground to inspect the area of Glbert's conplaint. G bert
says that he told Begley that they needed collars and | onger
bolts for roof support in the area and asked Begl ey how they were
going to support it. According to Glbert, Begley responded that
"they were supporting it the best way they could.” Gl bert clains
that he then requested to work at another mine or away fromthe
faces at the No. 12 mine but Begley responded that the only job
avai |l abl e was as m ner operator at the No. 12 nmine. Glbert then
handed over his safety equipnent and | eft the mne

According to Superintendent Begley, Glbert visited him at
his home on the evening of August 6. Glbert said he was afraid
of the top and wanted to know what Begl ey was going to do about
getting himanother job. Begley told Glbert to neet himat the
m ne the next norning. Primarily because of G lbert's conpl aint
Begl ey entered the mne the next norning and examined all the
faces. At a later neeting Glbert again told Begley that he was
afraid of, and would not work at, the No. 12 mine but would
accept a transfer to another mne. Begley told Glbert that the
only work then available was at the No. 12 m ne. According to the
undi sputed testimony of Begley, Glbert could have even then
returned to work at the No. 12 Mne but rather, wal ked off the
j ob.

According to the undi sputed testinony of section foreman
WIllie Sizenore, Glbert and his partner were assigned to begin
cutting the No. 4 kickback at the beginning of his shift on
August 6, and there was 4 to 5 hours of work to be done in that
entry "to catch the right side up." It is undisputed that G| bert
was to begin cutting with the continuous mner in the No. 4
ki ckback where the larger "X' appears on
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Exhi bit RA8 (Appendix A). It is further undisputed that Sizenore
told Glbert to conplete the No. 4 kickback before nmoving to the
No. 3 entry where the hill seamwas. However before they even
began cutting in the No. 4 kickback Sizenore nmet G| bert com ng
out. Glbert told Sizenore that he was afraid of the top in the
No. 3 entry. Sizenore then told Glbert that he was going to have
cribs built on both sides of the No. 3 entry before they began
cutting in that entry. Gl bert responded by saying that he wanted
to talk to Superintendent Begley and M. Phipps and proceeded to
| eave the m ne

According to Sizenore, Glbert never did state what he
want ed done to nmake the roof safe and did not ask for alternate
wor k. (FOOTNOTE 5) After G lbert left the mne Sizenore spent the
remai nder of the shift building cribs in the No. 3 entry.
Si zenore opined that Gl bert knew he would not force himto work
under what Gl bert believed was unsafe roof because on prior
occasi ons, when mners were concerned about roof conditions,
Si zenore hinmsel f had worked the m ning equi prent.

Darrell Huff, a graduate m ning engi neer and Sandy Fork's
chief engineer and acting safety director, examned the No. 4
ki ckback on the norning of August 7. He noted on Exhibit RA9

(Appendi x B) the location of the hill seamin the crosscut
approachi ng the No. 4 kickback. This testinony is consistent with
the location of the hill seamin the crosscut described by

G I bert hinsel f.(FOOTNOTE 6)

Wthin this framework of evidence | find that Gl bert did
not at the tine of his work refusal entertain either a reasonabl e
or a good faith belief that to continue working in
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the No. 4 kickback, as he was expected to do for sonme 4 to 5
hours at the conmmencenent of his shift on August 6, 1985, would
have been hazardous. It is not disputed that Glbert was indeed
assigned to cut coal in the No. 4 kickback for some 4 to 5 hours
before noving on to the No. 3 entry which he clained was then
hazardous. G lbert cites no specific hazard within the No. 4

ki ckback and indeed there is no credible evidence that any
unusual hazard did in fact exist in the No. 4 kickback. Thus even
assum ng, arguendo, that a hazardous condition then existed in
the No. 3 entry, Glbert's refusal to work in the No. 4 kickback
was not reasonabl e.

Mor eover since there were still 4 to 5 hours of work to be
done in the not unsafe No. 4 kickback Glbert's refusal to
performwork in that | ocation denonstrated a | ack of good faith.
It was clearly premature for Gl bert to have excercised any work
refusal for alleged hazards in the No. 3 entry sone 4 to 5 hours
bef ore he woul d be expected to work in that entry and before any
of the supplenmental roof support prom sed by his section foreman
had been erected. Indeed the uncontradicted evidence shows that
section foreman Sizenore had assured Gl bert that before any work
woul d be done in the No. 3 entry (the only entry about which
Gl bert expressed any fears to Sizenore) he woul d have additiona
crib blocks set up for roof support. It was incunbent on G| bert
to at least wait and see what additional support would be
provi ded before exercising a work refusal. Accordingly the work
refusal was neither reasonable nor made in good faith.

| also observe that Gl bert had not been discharged and was
gi ven the opportunity to return to work on August 7, the day
after he refused to work and wal ked out of the mne. At that tine
there had already been a roof fall in the No. 3 entry and
conditions had significantly changed. Indeed it appears that when
Glbert was told on August 7, that he could return to his job in
the No. 12 mine as a continuous m ner operator he declined and
insisted on being transfered to a different mine. At this tine he
had been given no specific work assignnent and coul d not have
known where in the No. 12 mine he woul d be working. Thus again he
could not at this tinme have entertained a reasonable or a good
faith belief that he would have been required to work in a
hazar dous condi ti on. (FOOTNOTE 7)

In the context of whether G lbert acted in good faith it is
al so significant that he had been, for sone tine before his work
refusal, attenpting to transfer to the day shift.
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I ndeed only a few weeks before he wal ked of the job Glbert told
cowor ker Harvey G bbs that he wanted to work the day shift and
told G bbs that, if necessary, he would quit to get on the day
shift. In addition, scoop operator Lonnie Cecil said that G| bert
told himon several occasions that he mght have to quit to get
on the day shift. Glbert had al so requested only the day before
he wal ked off the job to transfer to the day shift. Thus it
appears that Glbert's refusal to work and his insistence on
transfering to another mne may actually have been notivated by a
pressing desire to work on a different shift.

In any event since | have found that M. G lbert did not
entertain either a reasonable or a good faith belief in any
hazardous condition warranting a work refusal in the No. 4
ki ckback where he was expected to be working for 4 to 5 hours |
do not find that his work refusal was protected under the Act.
Moreover | find that Gl bert was never in fact discharged and
suffered no adverse action by the operator. He gave up his job
voluntarily on August 7, 1985, at a time when he was not faced
wi th any specific designated hazard. See footnote 7, supra. Under
the circunstances M. Gl bert's conplaint of unlawful discharge
nmust be deni ed and these cases dism ssed.

Gary Melick
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 Section 105(c)(1) reads as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of mners or applicant for
enpl oyment in any coal or other mne subject to this Act because
such mner, representative of mners or applicant for enploynent,
has filed or nmade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coal
or other m ne or because such mner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of mners or applicant
for enploynment has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the
exerci se by such mner, representative of mners or applicant for
enpl oyment on behal f of hinmself or others of any statutory right
af forded by this Act.

2 Section 105(c)(2) reads in part as foll ows:

"Any mner or applicant for enploynent or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated against
by any person in violation of this subsection may, within 60 days



after such violation occurs, file a conplaint with the Secretary
al I egi ng such discrimnation. Upon recei pt of such conplaint, the
Secretary shall forward a copy of the conplaint to the respondent
and shall cause such investigation to be nade as he deens
appropriate. Such investigation shall comence wthin 15 days of
the Secretary's receipt of the conpl aint "

3 Section 105(c)(3) of the Act provides in part as foll ows:

"Wthin 90 days of the receipt of a conplaint filed
under paragraph (2), the Secretary shall notify, in witing, the
m ner, applicant for enploynment, or representative of mners of
his determ nati on whether a violation has occurred. If the
Secretary, upon investigation, determ nes that the provisions of
this subsection have not been viol ated, the conpl ai nant shal
have the right, within 30 days of notice of the Secretary's
determ nation, to file an action in his own behalf before the
Conmi ssion, charging discrimnation or interference in violation
of paragraph (1).

4 Conmi ssion Rul e 40(b) reads as foll ows:

"A conpl ai nt of discharge, discrimnation or
i nterference under section 105(c) of the Act, may be filed by the
conpl aining m ner, representative of mners, or applicant for
enpl oyment if the Secretary deternm nes that no violation has
occurred, or if the Secretary fails to make a determ nation
within 90 days after the miner conplained to the Secretary."

5 In I'ight of the undisputed evidence that Gl bert had sone
4 to 5 hours of work then remaining in the No. 4 entry, an area
he did not chall enge as being unsafe, | find Sizenore's testinony

(that G lbert neither requested alternate work nor stated what
addi ti onal roof control he desired) to be the nore credible.

6 I ndeed only one witness, MSHA |Inspector Gary Harris,

clained that there was a hill seamexisting in the No. 4 kickback
where Gl bert was to begin working at the beginning of his shift
on August 6. This testinmony conflicts with that of both G| bert
and Huff. Inspector Harris testified that hill seanms were

requi red under the roof control plan to be strapped. Since there
was no strapping in the No. 4 kickback Harris woul d undoubt edly
have cited Sandy Fork for a violation of its roof control plan if
indeed a hill seamexisted in the No. 4 kickback. For these
reasons | believe Harris was in error about the existence of an
exposed hill seamin the No. 4 kickback

7 Thi s evidence al so supports Respondent’'s contention that
Gl bert was never actually discharged and therefore suffered no
adverse action.



~1093
APPENDI X A
TABLE



~1094
APPENDI X B
TABLE



