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Appear ances:  Susan M Jordan, Esq.; Ofice of the Solicitor
U S. Departnent of Labor, Philadel phia, Penn-
sylvania, for Petitioner; )
Mr. Al an carlson, New Castle, Pennsylvania, for
Respondent .

Bef or e: Judge Maurer

This case is before me upon a petition for assessnent
of civil penalty under section 105(d) of the Federal M ne
Safety and Health Act of 1977, 30 U S.C section 801, et
seq,, the "Act,” in which the Secretary charges the carlson
M ning Conmpany with a violation of the mandatory safety
standard at 30 CF.R § 77.409(a). The general  issues
before ne are whether the conpany has violated the regulatory
standard as alleged in the petition and, if so, the appropri-
ate civil penalty to be assessed for the viol ation.

The hearing was held as schedul ed on May 22, 1986, at
New Castle, Pennsylvania. Docunmentary evidence, including
t he deposition of Inspector Klingensmth was received into
evidence and oral testinmony was received from both parties.

The Mandat ory Standard

Section 77.409(a) of the nmandatory standards, 30 C.F.R.
§ 77.409(a) provides as foll ows:

§77.409 Shovel s, draglines, and tractors.
(a) Shovels, draglines, and tractors shal
not be operated in the presence.of any person

exposed to a hazard fromits operation and al
such equi pnent shall be provided with an adequate
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warni ng device which shall be sounded by the
operator prior to starting operation.

The Cited Condition or Practice

Citation No. 2402051 cites a violation of 30 CF.R
§ 77.409(a) for the follow ng conditions:

The warning device, which shall be sounded by
the operator prior to starting operations, for
the Fiat Allis FD 50 bulldozer serial no.
?2504006 operating at pit 004-O was not opera-
i ve.

Stipul ations

At the hearing, the parties agreed to the follow ng
stipul ations which were accepted (Tr. 7-9):

1. No. 1 carlson Strip Mne is owned and operated
by the respondent, carlson Mning Conpany.

2. carlson No. 1 Strip is subject to the jurisdiction
of the Federal Mne Safety and Health Act of 1977.

3. The presiding Admnistrative Law Judge has juris-
diction over the proceedings.

4, Ctation No. 2402051, and its termnation, were
properly served by an authorized representative.of the
Secretary upon an agent of the respondent at the date, tine,
and place stated on the citation, and may be adnitted into
evidence for the purpose of establishing its issuance.

5, The parties stipulate to the authenticity of their
exhibits, but not to the relevancy or truth of the mtters
asserted therein.

6. The alleged violations were abated in a tinely
fashi on.

7. The total annual production of carlson No. 1

Stripis, approximately, eighty thousand tons of coal per
year.

. 8. The conputer printout reflecting the operator's
history of violations is an authentic copfgzi and may be ad-
mtted as a business record of the Mne Safety and Health
Admi ni strati on.
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9. The inposition of the proposed civil penalty wl
have no effect on the respondent's ability to remain in
busi ness.

Di scussi on and Anal ysi s

The inspector who issued the instant citation testified
by deposition that he visited the carlson Strip Mne on
Cctober 30, 1985. Wiile there he observed the cited bull-
dozer operating on the bench area froma distance of approx-
imately a thousand feet away. \Wen he got up to the equip-
ment, about ten (10) mnutes after first observing it, the
operator had just pulled it over to the side of the bench
and was getting off of it. He inspected it there and tal ked
to the equi pnent operator at that tine about the condition
of the safety equipnment. He states that the bulldozer
operator made no nention of the dozer being out for repairs.
Thereafter, he issued the subject citation for the inopera-
tive start-up warning device.

The start-up alarmis purpose is to give a warning to
peopl e before the equipnment is noved forward.

He al so marked the significant and substantial box on
the citation because this piece of equi pment operates in
an area where there are peogle and ot her equi pnent al so
operating. The particular hazard he identified was the
danger to a person or persons who mght be afoot in the
area when this equipnment was working without the start-up
war ni ng device operating and thereby exposing themto a
possi bly serious injury.

The respondent does not dispute the fact that the
start-up warning device was inoperative but rather the
respondent's defense is that the bulldozer was not operating
on the day in question. Respondent sponsored the testinony
of M. Gerald MCurdy, who testified to the effect that
aIthouPh he had started the bull dozer that nDrninﬂ to see if

e

he could find a reported | eak, he had not noved t machi ne
prior to the arrival of the inspector.

Therefore, on the ultimate issue of whether or not
the bul | dozer in question was operating that norning, |
nust make -a credibility finding between the inspector's
testinony and that of M. MCurdy. The record denonstrates
that the inspector's notes and the citation itself, witten
at or near the tinme of the violation, agree with his |ater
testinmony by deposition on all pertinent points. Further
t he respondent was unable to shake his testinony by cross-
exam nation concerning possible msidentification of the
bul | dozer. M. McCurdy, on the other hand, while stead-
fastly maintaining that he had not operated the dozer that

1131




morning, was unable to satisfactorily account for his time
between 7 and 8:30 a.m, the hour and a half just prior to
the issuance of the citation. | therefore make the necessary
credibility finding in favor of the Secretary's w tness.

In accordance with the testinmony recited herein of In-
SEector Klingensmth which | find to be credible, | conclude
that the cited violation did occur and that it was "signifi-
cant and substantial" as that termis defined by National
%;]):sum Co. , (398FI\§BHRC 822 (1981) and Mathies Coal Co.,

1 (1984).

Considering the criteria in section 110(i) of the Act,
| conclude that the civil penalty Froposeo_l in this case,
i.e., $58, is appropriate under all the circunstances.

ORDER

Gtation No. 2402051 is AFFIRVED. carlson M ning Com
pany is ORDERED to pay a civil penalty of $58 within 30 days

of the date of this decision.
Roy Ja Eaurer

Admipfistrative Law Judge

D stribution:

Susan M Jordan, Esq., Ofice of the Solicitor, U S. Depart-
ment of Labor, 3535 Market St., Philadel phia, PA 19104
(Certified Mai | ) -

Al an carlson, R D. #6, Box 43, New Castle, PA 16101 (Certi-
fied Mail)
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