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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER

V.

CIVIL PENALTY PROCEEDI NG

Docket No. SE 86-36
A. C. No. 40-02831-03519

No. 1 M ne

G & G COAL COVPANY, | NC
RESPONDENT

DEC!I SI ON APPROVI NG SETTLEMENT
Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under Section 105(d) of the Federal Mne Safety and
Heal th Act of 1977 (the Act). Petitioner has filed a notion to
approve a settlenment agreenment and to dismiss the case. A
reduction in penalties from$6,800 to $5,780 is proposed. In
support of his notion the Petitioner states in part as foll ows:

The citations issued herein resulted froman inspection
of a fatal accident at respondent’'s No. 1 M ne,
occurring at approximately 8:30 p.m, July 9, 1985. The
accident, involving the detonation of explosives,
resulted in the death of miner Ricky Kilgore, age 28, a
utility man with approxi mately ei ght years mning
experience. The investigation disclosed that the
accident occurred on the maintenance shift and that in
addition to the deceased two other miners were
physically present in the No. 1 Mne. Further the
i nvestigation disclosed that the deceased ni ner al one
had drilled and charged, in sequence, the Nos. 5 and 6
wor ki ng places in preparation for blasting fromthe
solid. I'mmediately prior to the blast and resulting
accident, the deceased miner called out his intention
to set off charges to the two additional mners who
were | ocated approximately 180 feet out-by the No. 5
face. The blast of the No. 6 working face resulted in a
si mul t aneous detonati on of granul ated powder expl osives
and el ectric detonators which had been stored upon the
nmobil e coal drill which the deceased had placed in the
| ast cross-cut between the Nos. 5 and 6 entries. The
charges in the No. 5 face did not detonate. Subsequent
to the blast, the victimwas discovered, his body
havi ng been thrown by the
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force of the blast against a rib. Due to destruction at
the site resulting fromthe blast, the direct cause of
detonation of the explosives could not be precisely

det erm ned; however, inspection of the scene resulted

in the conclusion that the proxi mate cause of the fatality
was the detonation of materials on the aforesaid nobile
drill. Mreover, exam nation of the No. 6 working place
did not reveal evidence of a blown out shot or other
abnormality. Attached as Exhibit "A" is a "sketch of fata
expl osi ves acci dent” which depicts the scene of the

af oresai d accident.

As a result of the investigation of the aforesaid
accident, the Secretary alleged violations of safety
and health standards at respondent’'s No. 1 Mne as
fol | ows:

a. CGtation No. 2193274, issued July 12, 1985,
all eged a violation of the mandatory safety and health
standard at 30 C F.R 75.1303.(FOOTNOTE 1) . . . Said
condition . . . was observed during the investigation
of the aforesaid fatal accident, the location of sane being
depicted in Exhibit "A". Because of the hazard
associ ated with an open shot, the use of such a
blasting cap as a leg wire is violative of 30 CF. R
75.1303.

The i nspector deened respondent’'s negligence to
be | ow because of the unlikelihood that respondent knew or
shoul d have known that the deceased m ner was using the
bl asting cap as a leg wire. Mreover, it appeared
respondent provided suitable, permssible wire for use
in blasting the face of the coal and that it was
respondent's policy that said perm ssible wire be used.
The condition created a danger that enpl oyees could be
i njured by an expl odi ng bl asting cap, which event was
deened reasonably likely to occur under the
ci rcunst ances. Moreover, an injury resulting from such
an event coul d reasonably be expected to result in |ost
wor k days or restricted duty for injured mners. The
cited condition affected one miner at the tine. The
ci rcunst ances occurred on
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respondent's mai ntenance shift and the only two other mners
in the mne were approximately 180 feet away.

Respondent exhibited its good faith by i mediately
abating the violation alleged in the citation
The inspector deened the violation to be of such a
nature as to contribute significantly and substantially
to a hazard, which citation was assessed at $30 after
gi ving respondent credit for its good faith. Respondent
has agreed to pay this amount.

b. Ctation No. 2193275 was issued July 12, 1985,
alleging a violation of the mandatory safety and heal th
standard at 30 C. F.R 75.1307. (FOOTNOTE 2) . . . The
cited standard, which requires the proper storage of
expl osi ves and detonators, was deened to be violated by
respondent, which violation resulted in a fatal injury
to a miner. The inspection reveal ed that expl osives
bei ng used by the deceased miner at the tinme of the
af oresai d acci dent were stored upon the nobile coa
drill depicted in Exhibit "A", not a separate, closed
container. The coal drill was |ocated | ess than 50 feet
fromNo. 6 working place at the tinme the bl ast
occurred. Although blast destruction prevented a
determ nation of the direct cause of the detonation of
the expl osives on the drill, it occurred sinultaneously
with the detonation of No. 6 working face by the
deceased. The inspector deened respondent's negligence
to be high in that the inspector determ ned that the
viol ative nethod of storing the explosives had been
observed previously. Said negligence is subject to sone
mtigation, however, in that the violative condition
occurred on the mai ntenance shift when fewer mners
were wor ki ng; the deceased m ner had al one prepared the
Nos. 5 and 6 faces for blasting and the respondent had
provi ded appropriate and proper storage facilities near
t he wor ki ng secti ons which the deceased coul d have
used.

The condition cited resulted in the occurrence of the
event against which the cited standard was
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directed and the resulting injury was fatal. Only the deceased
m ner was affected by the event although two additional mners
were wor ki ng approxi mately 800 feet out-by the working face.
Respondent exhibited its good faith by i mediately abating the
violation alleged in the citation by requiring the storage of
expl osives in the section storage nmagazi nes.

The inspector deened the violation to be of such a
nature as to contribute significantly and substantially
to a hazard which citation was specially assessed at
$6, 500. The Secretary believes that because of the
aforesaid mtigating factors related to respondent’'s
negl i gence, a small reduction in the assessnment is
appropriate and, therefore, it is proposed a penalty of
$5, 750 be assessed, which respondent agarees to pay.

I have considered the representati ons and docunentati on
submtted in this case, and, while | do not necessarily agree
with the rational e advanced, | conclude that the proffered
settlenent is appropriate under the criteria set forth in Section
110(i) of the Act.

WHEREFORE, the notion for approval of settlenment is GRANTED
and it is ORDERED that Respondent pay a penalty of $5,780 within
30 days of this order

Gary Melick
Admi ni strative Law Judge

1 30 CF.R 75.1303 provides, in part, that " . . . in al
underground areas of a coal mne only perm ssible explosives,

el ectric detonators of proper strength, and perm ssible blasting
devi ces shall be used and all explosives and bl asting devices
shall be used in a perm ssible manner "

2 30 C.F.R 75.1307 provides, in part, that [e]xplosives and
detonators stored in the working places shall be kept in separate
cl osed containers which shall be |located out of the |ine of blast
and not less than 50 feet fromthe working face "
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