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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. KENT 85-101
PETI TI ONER A.C. No. 15-13086-03517
V. No. 2 M ne

TAC & C ENERGY, | NC.,
RESPONDENT

DECI SI ON

Appear ances: Joseph B. Luckett, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, Nashville, Tennessee,
for Petitioner.

Bef or e: Judge Maurer
Statement of the Case

Thi s proceedi ng concerns a proposal for assessnent of civil
penalty filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), seeking a civil penalty assessnent of
$420 for an alleged violation of 30 CF.R [075.1701, because of
the asserted failure by the respondent to drill bore holes in
advance of the working faces while within 75 feet of an abandoned
adj acent m ne.

The respondent contested the violation and requested a
hearing. Pursuant to notice, a hearing was convened in
Prestonsburg, Kentucky, on August 7, 1986, and while the
petitioner appeared, the respondent did not. In view of the
respondent's failure to appear, the hearing proceeded wi thout
him For reasons discussed later in this decision, respondent is
held to be in default, and is deened to have waived his
opportunity to be further heard in this matter

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Commission Rules, 20 C.F.R [2700.1 et seq.
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The issue presented in this case is whether the petitioner
has established a violation of section 30 CF.R [O75.1701, and,
if so, the appropriate civil penalty that should be assessed for
the viol ation.

MSHA' s Testi nony and Evi dence

The foll owing MSHA exhibits were received in evidence in
thi s proceedi ng:

1. A copy of the section 104(a) Citation No. 2463641, issued
by I nspector Charles Slone on January 24, 1985.

2. A copy of the section 104(b) Order No. 2463648, issued by
I nspector Charles Slone on January 29, 1985.

3. A copy of the Assessed Violation History Report for the
respondent's No. 2 Mne fromJanuary 24, 1983, to January 23,
1985.

I nspector Slone testified that he conducted a routine spot
i nspection of the m ne on January 24, 1985. \Wen he reviewed the
m ne map he noticed that this mne had run parallel up beside an
ol d, abandoned m ne. After |ooking at the faces of entries one
t hrough six, he knew that entries five and six were mning cl ose
to this old adjacent mne. He estimated there was about 75 feet
bet ween the closest entry and the old works. Furthernore, while
on the sections, he observed that there were no bore hol es being
drilled in advance of the working faces as 30 CF. R [75.1701
requires.

After the inspector determned that the required bore hol es
were not being drilled, he informed M. Stanley, the nne
foreman, that this would be one of the violations issued that
day. Stanley reportedly said that he did not have the proper
steel to drill the bore holes on hand so he said he would stop
nunber 5 and 6 headings until the bore holes were drilled. The
i nspector thereupon issued Citation No. 2463641 and nade the
term nation due the foll owi ng day, January 25, 1985.

Wth regard to that citation, he marked negligence as
"noder at e" because this was the first tinme he had cited an
instance like this at this particular mne. He marked gravity as
"reasonably likely". The danger in this situation being that if
t hey broke through with the ripper head of the continuous m ner
into the old adjacent mine, there could have been an onrush of
wat er, or methane, or
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bl ackdanp. (FOOTNOTE 1) The inspector testified that this occurrence
could have led to the deaths of the nine people working in this
area. For these reasons, the inspector also determned that this
violation was a "significant and substantial” one.

On January 29, 1985, Inspector Slone returned to the mne
VWhen he determ ned that coal was being mned with a continuous
mner in both nunber 5 and 6 entries wthout the bore hol es being
drilled, he issued section 104(b) Order No. 2463648 for failure
to conply with the previously issued section 104(a) citation in
that the bore holes still hadn't been driven and the tinme for
abat ement had el apsed. Subsequently, bore holes were drilled and
the section 104(b) order was term nated.

The Secretary contends that this operator has a nedi umsize
operation and | note fromthe conpany's violation history report
for the two (2) years prior to this violation that it had a
rel atively unremarkabl e violation history.

Respondent's Failure to Appear at the Hearing

The record in this case indicates that a Notice of Hearing
dated June 26, 1986, setting this case down for hearing in
Prest onsburg, Kentucky, on August 7, 1986, was received by the
respondent on July 3, 1986. The postal service certified nai
return recei pt card was signed by Sonja Darlington. Further, a
Notice of Hearing Site dated July 30, 1986, was received by the
respondent on August 1, 1986. The green return recei pt card was
si gned by Rhonda Darlington

VWhen the respondent failed to appear at the appointed tine
and pl ace, the hearing proceeded in his absence. On August 25
1986, pursuant to Conm ssion Rules, 29 C F. R [02700.63, | issued
an Order to Show Cause to the respondent to show cause as to why
it should not be defaulted for its failure to appear at the
heari ng. The respondent replied by
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letter dated Septenber 4, 1986, received on Septenber 11, 1986.
That letter, inits entirety, states:

M. Roy J. Maurer:

The reason | was unable to attend Docket No. Kent
85A101 case on August 7, 1986 was because |ega
problenms that | had to take care of at ny other mnes
i n Boon County, W Va.

This was all unexpected and I was not able to get in
contact with anyone to ask for a del ay.

Thank you,

/ Si gnat ur e/
denn H Trent Jr.
Pr esi dent

This is a totally unsatisfactory show ng of good cause for
failing to appear at the hearing, or sending sonmeone else to
represent the corporation, or at |east giving some notice of
inability to appear to either nyself or counsel for the
petitioner. Under the circunstances, | conclude and find that
respondent has waived his right to be heard further in this
matter and that he is in default.

Fact of Violation

I conclude and find that the petitioner has established a
violation of 30 CF. R [75.1701 by a preponderance of the
evi dence. The testinmony of Inspector Slone fully supports the
citation which he issued and it IS AFFIRVED. Furthernore, |
conclude and find that the violation is significant and
substantial and the inspector's finding in this regard is
i kewi se AFFI RVED

Cvil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenments of section 110(i) of the
Act, | conclude and find that the proposed civil penalty
assessnent of $420 is appropriate in this case.

CORDER

Respondent 1S ORDERED to pay a civil penalty in the anount
of $420 within thirty (30) days of the date of this decision, and
upon recei pt of that payment by MSHA, these proceedings are
di sm ssed

Roy J. Maurer
Admi ni strative Law Judge

1 The term "bl ackdamp” is defined in the Bureau of M nes,
U S. Department of Interior, A D ctionary of Mning, Mneral, and



Rel ated Ternms (1968) at 108:

Ceneral ly applied to carbon dioxide. Strictly speaking
a mxture of nitrogen and carbon di oxi de. The average bl ackdanp
contains 10 to 15 percent carbon di oxide and 85 to 90 percent
nitrogen.... An atnosphere depleted of oxygen rather than
cont ai ni ng an excess of carbon dioxide.... It extinguishes
light and suffocates its victins.



