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U S. Departnment of Labor, Los Angeles, California,
for Petitioner;
Steve Pell, Esq., Ventura, California,
for Respondent.

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, (MSHA), charges respondent with violating
two safety regul ations promul gated under the Federal M ne Safety
and Health Act, 30 U S.C. [801 et seq., (the Act).

After notice to the parties a hearing on the nerits
commenced in Los Angeles, California on June 11, 1986.

The parties filed post-trial briefs.
| ssues

The issues are whether the Secretary's acts in issuing his
citations exceed the powers |egislated by Congress since the
State of California has a mne safety program equal or superior
to MBHA; further, whether the Secretary's conduct was arbitrary
and capricious in violation of the 5th Arendnent; finally,
whet her respondent has a right not to be inspected by MSHA when
California has a viable mne safety program

The above threshold i ssues and the contentions raised by
respondent require a review of certain uncontroverted evi dence by
wi t nesses Byron M |shkanian and WIIliam Mann

Bryon M |shkanian, testifying by deposition, identified
hi nsel f as the principal engineer for mning and tunnelling for
the State of California (D. 5, 6). He has 27 years experience in
m ne safety and for the |last three years he has supervised 17
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subordi nates engaged in the California mne safety progranms (D.

6, 7). Mnes are defined by the state as activities involving the
extraction of mneral resources (D. 7). Its inspectors are hired
on the basis of formal training and experience (D. 19, 33).

Brubaker Mann has been inspected by the state at | east once
a year. The conpany has one of the best safety records in the
state. It is one of 904 mning locations within California (D
7A9, 13, 14). Inspections by California enconpass nmechanica
guardi ng of head and tail pulleys, explosives, reverse al arns,
seat belts and junction boxes on 220 volt drive notors (D. 10).
If workers were exposed as alleged in the MSHA citations
California could have issued citations (D. 13, 14).

Before 1977 there were no MSHA inspections and the State was
the sole inspecting authority in California (D. 16).

The State has assisted in training MSHA and MESA i nspectors.
MESA al so adopted sone of California's regulations (D. 16, 17).
MSHA' s regul ations are nore general than California's and the
MSHA i nspector has a greater degree of discretion (D. 18).

M. Ishkanian has no jurisdiction over MSHA but he has
recei ved numerous conpl ai nts about the dual enforcenment presence
inthe State (D. 20A22). An additional conplaint is the |ack of
continuity in inspections because MSHA rotates its inspectors (D
24).

The efforts at mne safety by the state of California and
MSHA are duplicative (D. 13, 14).

The witness discussed duplicate efforts with federa
officials WIlliam C. Frohan, Tom Shepuk and Ray Bernard (D. 28,
31). But their response was negative (D 29). The w tness had no
input in the drafting of the Federal Act (D. 35, 36).

Norton Pickett, of the State of Nevada, has a job simlar to
that of the w tness. Pickett has al so conpl ai ned about the
duplication of safety efforts in Nevada. Pickett has worked for
legislation in the U S. Congress to correct this condition (D
23, 24).

M. Ishkanian can see no need for the duplicative efforts in
California. MSHA's efforts could be better used el sewhere.
Twenty-three or twenty-five states have m ne safety prograns but
some states do not (D. 27A32). Section 512(a) of the Federal Act
says its purpose is to avoid duplication of effort (D. 31, 32).

The thrust of the federal act is towards mne safety. Title
8 of the California Adm nistrative Code (attached to deposition
as Exhibit A deals with nmne safety (D. 36, 37).
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The testinony of witness WIIliam Mann outlined here is gener-
ally relevant to the threshold issues raised in the case. Additiona
testimony of the witness appears hereafter in relation to certain
specific citations, infra.

M. Mann testified that he is the owner and operator of
Br ubaker AMann, Inc. The conpany, engaged in rock crushing, has
been in operation for 36 years. The conpany has worked hard for
safety; in addition, there has never been a fatality or an
overni ght accident (Tr. 209, 210, 247).

The conpany's president also indicated that previous NMSHA
i nspectors had not cited the conpany for the conditions now
all eged in WEST 86A82AM and WEST 86A94AM (Tr. 227; Ex. Rl1). In
fact, the company relied on previous MSHA i nspections in 1980,
1981, and 1982 when the conpany was found not to be in violation
of the regulations (Tr. 293, 294; Ex. Rl). MSHA inspects the
conpany two to four tines a year (Tr. 213).

M. Mann stated that the inconsistent application of
regul ati ons and the duplication of efforts by MSHA and the State
of California are a hardship on business (Tr. 295, 297). MSHA has
different inspectors comng to the mne but the state uses the
same inspector (Tr. 298). MSHA inspectors seens unfamliar with
mlling (Tr. 299).

Cenerally, inrelation to the machinery, M. Mann testified
that the conpany's various nmachi nes are never maintai ned,
lubricated or oiled while they are operating. In fact, the plant
is closed for maintenance from3:30 ppm to 5 p.m daily as well
as from7 a.m to noon on Saturdays (Tr. 211). In the absence of
a maj or breakdown, maintenance takes place only when the plant is
shut down (Tr. 211). In any event, the conpany's workers would
not put their hands into the machinery (Tr. 211).

Respondent's initial contention centers on the proposition
t hat Congress intended that MSHA shoul d not exercise jurisdiction
in states having a mne safety and health program I|n support of
its argunment respondent cites portions of the Act, namely 30
U S. C. [0801(g) and J959.

Section 801(g), in part, provides as follows:

(g) it is the purpose of this chapter (1) to establish
interimmandatory health and safety standards and to
direct the Secretary of Health and Human Services and
the Secretary of Labor to devel op and promul gate

i nproved mandatory health or safety standards to
protect the health and safety of the Nation's coal or
other mners; ... (3) to cooperate with, and

provi de assistance to, the States in the devel oprment
and enforcenent of effective State coal or other mne
heal th and safety progranms; and (4) to inprove and
expand, in cooperation with the States and the coal or
other mining in
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dustry, research and devel opnent and traini ng prograns
aimed at preventing coal or other mne accidents and
occupational |y caused disease in the industry.

Section 959 provides as foll ows:

(a) The Secretary shall make a study to determ ne the
best manner to coordinate Federal and State activities
inthe field of coal or other mne health and safety so
as to achieve (1) maxi num health and safety protection
for mners, (2) an avoidance of duplication of effort,
(3) maxi mum effectiveness, (4) a reduction of delay to
a mnimm and (5) nost effective use of Federa

i nspectors.

Respondent contends the Secretary not only failed to nmake
his report (FOOTNOTES 1) but the evidence shows a duplication of
effort by MSHA and the State of California; it further shows a | ack of
coordi nation of such mne safety activities, a |lack of maxi num
ef fecti veness and a | ack of effective use of federal inspectors.

Respondent's contentions lack nerit. There is no indication
in the federal Act that Congress intended MSHA to withdrawif a
vi abl e state programexisted. To "cooperate” with a state is in
no way | egislatively equivalent to wthdrawi ng MSHA' s enf or cenent
action.

The |l egislative history of the Act sets forth a view
directly contrary to the position urged by respondent. The
rel evant legislative history states as foll ows:

Ef fect on State Laws

Under the Metal and Nonnetal Act States are encouraged
to devel op and enforce their own State plans neeting
Federal requirenents. Six States have State plans
currently in effect. These are Arizona, Col orado, North
Carolina, New Mexico, Uah, and Virginia. Under the
Metal and Nonnetal Act the Secretary del egates his
authority to States with approved plans to carry out
his functions.

Because State plans are not funded under the Metal and
Nonmetal Act, but are entirely self-supported, Federa
funds would not be renoved fromthese plans with the
repeal of the Metal and Nonnetal Act. As a result,
these State plans would be expected to continue in
conjunction with Federal enforcenment under H R 4287.

It woul d be a dual system which encourages State
participation while at the same tinme not relinquishing
Federal enforcenent. However, the Federal |aw would
supersede any State lawin conflict with it. State | aws
providing nore stringent standards than exist under the
Federal |aw, however, would not be held in
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conflict with the act. (Enphasis added). House of
Representatives, 95th Cong, 1st Sess (1977) reprinted in
Legi sl ative History of the Federal Mne Safety and Health
Act of 1977, 95th Congress, 1st Session, 381 (May, 1977).

Stark v. Wckard 64 S. & 559, 321 U. S 288 (1944) relied on
by respondent, states a well established principle of |aw But
respondent's position is not supported by the terns of federa
statute or its legislative history.

Respondent' s argunment that the Secretary was only to
establish "interini safety regulations is msdirected. The 1969
Act provided that such "interinm regulations were to be in effect
until superseded in whole or in part by inproved mandatory health
standards promul gated by the Secretary ... [0201(a), Public
Law 91A173, 83 Stat 760

Respondent's further argunent centers on the view that many
of the citations in the instant cases involve conditions for
whi ch respondent was not previously cited. Further, respondent
was cited for conditions that have existed for 20 years or nore.
Respondent also relies on w tness |Ishkanian's testinony regardi ng
MSHA requiring a generator to be noved (D. 22).

Respondent's argunents and its cited cases are not
per suasi ve. The evidence (Ex. Rl) clearly supports the view that
respondent was not cited for a nunber of years for conditions for
which it is nowcited. This is a basic estoppel argunent.
Ceneral ly, an operator's reliance on prior inspections and the
l ack of citations from such inspections does not estop the
Secretary fromissuing a citation at a subsequent inspection
Inspectors tend to have different expertise and it is certainly
possi bl e that one inspector may believe a violation existed but
anot her may | ack the expertise to make such a determ nation. On
the doctrine of estoppel see the Conmi ssion decision of King Knob
Coal Conpany, Inc., 3 FMSHRC 1417 (1981); also Mdwest M nerals
Inc. 3 FMBHRC 251 (1981); M ssouri Gavel Co., 3 FMBHRC 1465
(1981); Servtex Materials Conpany, 5 FMBHRC 1359 (1983). In
short, the nmere fact that a violative condition existed for 20
years is not a defense. The Tapo road incident described by
wi tness Ishkanian is not relevant here. It involved a mne
operator other than this respondent (D. 22). In addition, wtness
I shkani an's testinony about the | ack of MSHA enforcenent in Texas
and Ol ahoma is not rel evant here.

In sum the Secretary does not have to justify enforcenent
proceedings in other states to proceed with these penalty
proceedi ngs in California.

The contributions by the State of California to mne safety
(D. 17, 27) are commendabl e. But such contributions do not
require the Secretary to withdraw fromthe enforcenment of the
federal regulations in that State.
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Respondent's final position is that it has a property interest
inthe right not to be inspected by MSHA. This is so because the
State of California is adequately making health and safety
i nspections of open pit gravel mnes and it was the Congressiona
intent that MSHA avoid duplicative efforts.

This is a restatenent of the first argument. Even agreeing
the state programis adequate, the federal Act is not open to the
construction respondent urges.

In Leis v. Flynt, 439 U S. 438, 99 S.Ct 698 (1979), cited by
respondent, the Court ruled that the asserted right of an out of
state | awer to appear pro hoc vice in an Chio Court did not fal
anong those interests protected by the due process clause of the
14t h Amendnent. The cited case is not controlling in this
si tuation.

For the foregoing reasons respondent's threshold contentions
are without nerit and they are denied.

Stipul ation

The parties stipulated that respondent is a snall operator
Further, respondent is subject to the Act unless MSHA' s
jurisdiction is pre-enpted by the California Qccupational Safety
and Health Administration (Tr. 191, 249).

Citation 2246288

This citation charges respondent with violating 30 CF. R 0O
56. 14A1 whi ch provides as fol | ows:

56. 14A1 Mandatory. Gears; sprockets; chains; drive,
head, tail, and takeup pulleys; flywheels; couplings;
shafts; sawbl ades; fan inlets; and simlar exposed
nmovi ng machi ne parts which may be contacted by persons,
and which may cause injury to persons, shall be

guar ded

Sunmary of the Evidence

Ronald G Ainge, a person experienced in nmning, issued this
citation on January 18, 1984 (Tr. 15A17, 36, 67).

The i nspector observed that the conveyor was in use.
Further, the head pulley and the tail pulley were unguarded. Both
pul | eys were accessible (Tr. 37, 40, 101, 108; Ex. P5, P6).

If a worker came in contact he could be pulled into the tai
pulley (Tr. 38).

In the inspector's opinion it was highly likely that a
wor ker could come in contact with the pulley with a resulting
loss of linb (Tr. 39, 40). The inspector was told that the
machi ne had just been noved to a new |l ocation to replace a chute.
But it was in production (Tr. 101A103).
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W1 Iiam Mann, owner of the respondent conpany, testified that
thi s machi ne had been noved and was not ready for operation. The
conpany was getting ready to test it. The photographs fail to
i ndi cate any dust or rock in the area (Tr. 234).

Eval uati on of the Evidence

This case presents a basic credibility conflict as to
whet her the conveyor was in operation. In this regard | credit
the testinony of WIlliam Mann. As the operator of the plant he
shoul d know whet her the conveyor was in use or whether they were
preparing to test it.

VWil e the inspector indicated the equipnent was in use he
concedes that he was advised that it had been noved to this
| ocation. The phot ographs support respondent's version since they
failed to show any dust or rock on the equi pment (Ex. P5, P6).

Since | conclude the conveyor was not in use, it follows
that the exposed noving parts could not be contacted by any
wor ker s.

For the foregoing reasons, citation 2246288 and al
penal ties therefor should be vacated.

Citation 2246291

This citation charges respondent with violating 30 CF. R [
56. 20A3(a) which provides as follows:

56. 20A3 Mandatory. At all nining operations; (a)
Wor k- pl aces, passageways, storeroons, and service roons
shal | be kept clean and orderly.

Sunmmary of the Evidence

This citation was issued by MSHA i nspector Ainge. The cited
conditi on was hazardous because of the spillage of fine sandy
like material. This was evidenced by the amount of the spillage
and its angle of repose (Tr. 46, 85). The depth on one side was
18 to 24 inches and the angle of repose was straight up. It had
filled the wal kway including a four-inch kick plate on the outer
edge. There was a 30Afoot drop to the ground. The railings on the
wal kway conformed to existing requirenments. But if a man tripped
and slid underneath the bottommdrail (21 to 24 inches above the
wal king level) he could slip to the ground resulting in a
possible fatality (Tr. 46, 47, 75, 76; Ex. Pl12).

The area was used several tinmes a day to provide access to
one section of the plant (Tr. 47, 87).
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In the inspector's opinion on this slippery surface, it was
more than likely that an accident could occur (Tr. 49, 71A73, 86).
The potential for injury increases with any increased increnment of
time (Tr. 72). Abatenment was achi eved by bl ocking off access to
the area and by providing an alternative route (Tr. 49).

M. Mann indicated the spillage was not a hazard. Each tine
the rock color is changed the area is cleaned (Tr. 237, 238).
There are guard rails around the tank and no one has been injured
by this condition (Tr. 238).

Eval uati on of the Evidence

The factual setting establishes a violation of the
regulation. | reject M. Mann's testinony that no hazard exi sted.
This was a passageway that was obviously not clean within the
meani ng of the regulation. M. Mann does not deny the existence
of the condition.

Citation 2246291 should be affirned.
Cvil Penalty

The mandate to assess civil penalties is contained in
Section 110(i) now 30 U . S.C. 820(i) of the Act. It provides:

(i) The Conmi ssion shall have authority to assess al
civil penalties provided in this Act. In assessing
civil nonetary penalties, the Comn ssion shall consider
the operator's history of previous violations, the
appropri ateness of such penalty to the size of the

busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation.

Concerning prior history: the conmputer printout (Ex. P34)
shows that respondent had no violations in the two year period
endi ng March 5, 1985. The printout shows two viol ations before
March 6, 1983. But, as the respondent contends, these would
appear to be the two citations vacated in Brubaker AVann, Inc., 2
FMSHRC 227 (1980). Accordingly, | conclude that the Secretary has
failed to prove any adverse history on the part of respondent.
The size of the penalty appears appropriate in relations to the
smal |l size of the operator and the penalty is not likely to
affect the ability of the conpany to continue in business since
t he company grosses approxi mately $1, 000,000 annual ly. The
operator was negligent inasmuch as this accumul ati on nost |ikely
occurred over a period of tinme and it could have been observed.
The gravity of the violation is |low due to the fact that the
wal kway was equi pped with standard guard rails. The respondent's
good faith is apparent inasnuch as it rapidly abated the
viol ative condition.
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On bal ance, the Secretary's proposed penalty of $74 is excessive.
| deemthat a penalty of $24 is appropriate for the violation of
30 C.F.R [56.20A3(a).

Briefs

The parties have filed excellent briefs (FOOINOTE 2) which
have been nost hel pful in analyzing the record and defining the
i ssues. However, to the extent they are inconsistent with this
decision, they are rejected.

Concl usi ons of Law

Based on the entire record and the factual findings made in
the narrative portion of this decision, the follow ng concl usi ons
of law are entered:

1. The Commi ssion has jurisdiction to decide this case.

2. Respondent did not violate 30 C.F.R [56. 14A1.

3. Respondent violated 30 C.F. R [56.20A3(a).

Based on the foregoing findings of fact and concl usi ons of
law | enter the follow ng:

ORDER
1. Citation 2246288 and all penalties therefor are vacated.
2. Citation 2246291 is affirmed and a penalty of $24 is

assessed.

John J. Morris
Admi ni strative Law Judge

1 It was not established at the hearing whether the
Secretary did or did not nake such a report.

2 Conpani on cases filed sinultaneously involving these
parties are docketed as WEST 84A103AM WEST 85A157AM WEST
85A177AM WEST 86A82AM and WEST 86A94AM



