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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 86-91-M
PETI TI ONER A.C. No. 23-00188-05518
V. Selma Plant Quarry & M1

Rl VER CEMENT COVPANY,
RESPONDENT

ORDER OF DI SM SSAL
Bef or e: Judge Morris

Respondent has noved to di smss the above case for the
reason that the Secretary's PETITION FOR ASSESSVENT OF Cl VI L
PENALTY was not tinely filed.

In his menoranda filed in the case the Secretary does not
concede the facts but he states that his petition "nmay" have been
filed beyond the 45 day period as required by Conm ssion Rule
27(a), 29 CF. R 02700.27(a). The Secretary al so asserts that
the respondent has failed to show any prejudice. The Secretary
has not filed any affidavits nor has he denied certain rel evant
facts that appear as a matter of record.

These facts are that the appeal process was initiated on
April 24, 1986 with a notice of contest (notice of contest form.
The Secretary filed his petition on June 16, 1986 (tine/date
stanp on petition in file).

In support of his position the Secretary states as foll ows:

Al t hough his petition may have been beyond the 45 day
l[imtation recited at 29 C. F. R 2700.27, the Secretary
asserts that this resulted from m scal cul ation of tine
periods in the normal processing of this type of case
in the office of the Secretary's counsel. This

m scal cul ati on occurred due in part to inadvertence by
the Secretary's representative and in part due to the
fact that the respondent sent at |east three separate
responses to the notice of proposed penalties. Based on
the date stanmp of May 5, 1986, on the last of the three
letters fromrespondent, the Secretary's calcul ated a
due date of June 19, 1986. The Petition was actually
filed on June 11, 1986, a nmere two days beyond the due
date all eged by respondent in his notion
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VWiile it appears that the Secretary's petition nay have been
filed two days beyond the 45 day period, it is al so apparent
t hat respondent has denonstrated no prejudice to hinself as a
result.

Di scussi on

The applicable case lawis contained in Salt Lake County
Road Department (1981) and Medici ne Bow Coal Conpany, 4 FNMSHRC
882 (1982).

In these cases the Conmission ruled that a two tier test
exists in a late filing situation. The initial test requires the
Secretary to show adequate cause to support his late filing. In
Salt Lake and Medicine Bow the Secretary's excuse of insufficient
clerical help was accepted as mninmally adequate. The second test
is that dismssal could be required, notw thstandi ng adequate
cause, when an operator denonstrates prejudi ce caused by the
del ayed filing.

In view of the Comm ssion's pronouncenents it is necessary
to exam ne the record to determ ne whether the Secretary has
est abl i shed adequat e cause.

As a threshold matter it appears that the appeal process
commenced with a notice of contest dated April 24, 1986.

Under Conmission Rule 27(a), 29 C.F.R 02700.27(a), the
Secretary was obliged to file his petition within 45 days. The 45
day period expired on June 9, 1986. The Secretary filed his
petition on June 16, 1986 which was 53 days after receiving the
noti ce of contest and 7 days | ate.

In justification of the late filing the Secretary basically
states it was due to "inadvertence by the Secretary's
representative" and due to the fact that "respondent sent three
separate responses to the notice of the contest”.

I nadvertence does not constitute justification for the late
filing of a conplaint.

The letters relied on by the Secretary all post-date the
noti ce of contest of April 24. The 45 day period began to run
after receipt of the April 24 notice.

In Medicine Bow an issue was presented as to whether the
filing time for penalty proposals should be augnented by the 5



~1601

days that Conmi ssion Rule 8(b), 29 CF.R [02700.8(b) allows for
filing docunents in response to those served by nmail. The

Commi ssion ruled "[t]he 45Aday period in Rule 27 is a sufficient
anmount of tine to allow for the processing of mail"

further . . . Rule 8(b) does not apply to the Secret ary S
filing of penalty proposal s" 4 FVMSHRC at 884.

For the foregoing reasons | conclude that the Secretary
failed to show adequate cause to justify the late filing of his
petition.

Accordingly, | enter the follow ng:

ORDER

CENT 86A91AM i s di smi ssed.

John J. Morris
Admi ni strative Law Judge



