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TONY W LEY, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 86-99-D
V.
PI KE CD 86-11
SAMOYED ENERGY COVPANY, | NC.,
RESPONDENT

DECI SI ON

Appear ances: JoAnn Harvey, Esq., Appal achian Research and
Def ense Fund of Kentucky, Inc., Prestonsburg,
Kent ucky, for Conpl ai nant;
James P. Pruitt, Jr., Esq., Pruitt and de Bourbon
Pi kevill e, Kentucky, for Respondent.

Bef or e: Judge Melick

This case is before nme upon the conplaint by Tony Wl ey
under section 105(c)(3) of the Federal Mne Safety and Heal th Act
of 1977, 30 U.S.C. 801 et seq., the "Act," alleging that he was
di scharged from Sanoyed Energy Conpany, Inc. (Sanoyed) on
Decenmber 31, 1985, in violation of section 105(c)(1) of the
Act . (FOOTNOTE 1)

In order for the conplainant to establish a prinma facie
viol ation of section 105(c) (1) of the Act he must prove by a
preponder ance of the evidence that he engaged in an activity
protected by that section and that his di scharge was notivated in
any part by that protected activity. Secretary on behal f of
Pasul a v. Consolidation Coal Conpany, 2 FMSHRC 2786 (1980), rev'd
on ot her grounds sub nom Consolidation Coal Company v. Marshall
663 F.2d 1211 (3d Cir.1981). The operator may rebut the prinma
faci e case by showing either that no protected activity occurred
or that the adverse action was not notivated in any part by
protected activity.
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If an operator cannot rebut the prima facie case in this manner
it neverthel ess may defend affirmatively by proving that (1) it
was al so notivated by the mner's unprotected activities, and (2)
it would have taken the adverse action in any event for the
unprotected activities al one. The operator bears the burden of
proof with regard to the affirmative defense. Haro v. Magna
Copper Conpany, 4 FMBHRC 1935 (1982). The ultimate burden of
per suasi on does not shift fromthe conpl ai nant. Donovan v.
Stafford Constructi on Conpany, 732 F.2d 954 (D.C.Cir.1984); Boich
v. FMBHRC, 719 F.2d 194 (6th Cir.1983). The Suprene Court has
approved the National Labor Relations Board's virtually identica
anal ysis for discrimnation cases arising under the Nationa
Labor Rel ations Act. NLRB v. Transportati on Managenent Corp., 462
U 'S 393 (1983).

In this case M. Wley alleges that he nade periodic
conpl aints notifying the operator's agent, Preparation Pl ant
Supervi sor Don Burgraff, of alleged dangers at its mne. In
particul ar he alleges as protected activity the reporting of: (1)
the trammng of a DA6 bul |l dozer on a |lowboy trailer in such a
way that the bl ade of the bull dozer obstructed his viewin the
rear viewmrrors creating a danger in nmaking turns without a
flagman or escort; (2) the operation of the bulldozer in the
refuse area during particularly nmuddy conditions and supporting
the truck beds with the bull dozer blade to keep the trucks from
turni ng over while dunmping; (3) operating the dunp trucks and
bul | dozer over a gas line without sufficient fill material to
protect the gas line; and (4) the absence of a heat tube or other
heati ng device in the bulldozer cab during cold weat her.

Wth respect to the first allegation, WIey maintains that
he began conpl ai ni ng about those conditions in early Novenber and
then "every day" thereafter. Wth respect to the second
all egation, Wley maintains that he conplained to Burgraff about
the mud every tine it rained and every evening after "it would
happen.” His last conplaint in this regard was all egedly nade to
Burgraff the Friday before his di scharge when Burgraff was at the
refuse site as they were supporting a truck with two bull dozers.
Wley also testified that he conpl ained "every day" to Burgraff
that "sonethi ng woul d have to be done about the gas line." Wley
mai ntai ns that he sent his conplaints by way of the truck drivers
to Burgraff throughout the day. Wth respect to the fourth
all egation Wley nmaintains that he conplained to Burgraff "every
day it was cold" about the inadequate heat in the bull dozer

Truck driver Greg Pack worked with Wley during rel evant
times. Pack confirmed that he had tal ked to Burgraff severa
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times on behalf of both Wley and hinself concerning the need for
fill material to cover the gas |line and about the unsafe

condi tions on the access road to the refuse site. He al so
conveyed Wl ey's conplaints about the |ack of heat in the
bul | dozer and the need for a heat tube.

Bur graff acknow edged in his testinmony that Wl ey had
conpl ai ned to hi mabout road conditions at the refuse site and,
in particular, about the need for fill to cover the gas line.
Wl ey had al so conpl ained to hi mabout the |ack of heat on the
bul | dozer. Burgraff denied however that WIey had ever conpl ai ned
to himabout the operation of the |owboy. In the absence of
corroboration of the latter alleged conplaint and of Burgraff's
denial (in contrast to his unqualified acknow edgenent of the
ot her conpl aints) that such a conplaint about the operation of
the | owboy was made to him1l do not find sufficient evidence
that the conplaint was in fact communi cated to Burgraff as
al | eged.

It is clear however that the remai ning conplaints by M.
W ey concerning all egedly dangerous conditions were conmuni cat ed
at some point intime to Burgraff. Wley's testinony in this
regard is corroborated in essential respects by both Greg Pack
and Burgraff hinmself. Accordingly |I find that the conpl ai nant has
met the first element of a prima facie case and that indeed he
was engaged in a protected reporting of alleged dangers at the
mne site to an agent of the m ne operator.

The Conpl ai nant al so mai ntains that his di scharge was
notivated by that protected activity. In support of this causa
relation he cites evidence that he nmade repeated safety
conplaints and that the reason given to himby m ne managenent
for his discharge i.e., absence without calling in, was
i nconsistent with what he was told was conpany policy.

It is not disputed that Wl ey was absent fromwork on
Decenmber 30, 1985 and that he failed to notify his enpl oyer of
this anticipated absence. Wley says that he was ill that day
with arthritis and therefore went to see his doctor. Wen he
showed up for work on Decenmber 31, he presented a doctor's excuse
to Burgraff. Wley maintains that his first supervisor at
Sanoyed, Frank Price, told himonly that if he m ssed a day of
work and did not call in he "had better bring in a doctor's
excuse" the first day back. Price testified at hearing and fully
corroborated Wley's testinmony in this regard.

Cifford Marenko, Sanobyed's president testified that it was
Sanoyed policy that if an enpl oyee expected to be absent from
wor k because of illness he was required to call in or have
sonmeone call on his behalf to notify the mne. Marenko admits
that he never told Wley of this policy. Marenko



~1614

testified that after Wley failed to show up on Decenber 30, and
had not called in, he met with Don Burgraff and WIIliam

H ggi nbot hamto di scuss the situtation. Greg Pack who car-pool ed
with Wley was al so absent that day and at the tinme of the
nmeeting it was thought that he too had not called in. Pack was
al so therefore discharged at that neeting.

Marenko felt that Wley's absence without calling in was

"the last thing that | could tolerate". In deciding to discharge
W1 ey, Marenko al so considered however that Wl ey had previously
been tardy on several occasions and had failed to obtain hard toe
safety shoes. Marenko had previously warned Wley that he could
be fired for not wearing safety shoes. Marenko testified that he
had di scharged approxi mately 10 ot her enpl oyees over a period of
2 to 3 years for failing to call in when sick

Don Burgraff also participated in the decision to discharge
Wl ey and Pack. He too believed that it was conpany policy to
call in when sick. He decided that WIley should be di scharged
based on the fact that he failed to call in sick that day, that
he had not obtained safety shoes as he had been told to do, that
he had been tardy on a nunber occasions and that there was "sone
guestion" about his work ability. Wley's absence on Decenber
30th was a particul ar probl embecause it necessitated the shut
down of the preparation plant until a substitute bull dozer
operator could be transferred to the refuse site. Burgraff denied
that this discharge was the result of safety conplaints.

According to Marenko and Burgraff, Geg Pack was
subsequently reinstated when it was di scovered that sonmeone had
in fact called the security guard on his behalf early on the
nmor ni ng of Decenber 30, to advise that he would not report to
wor k that day because of illness. Wen Pack was rehired he was
warned by Burgraff that it was necessary for himto call in if he
was sick to give advance notice.

In finding that Wley did not suffer an unlawful discharge
in this case | have considered that other enployees of Sanoyed
(i ncluding the conplainant's witnesses G eg Pack and Joe Al ston)
had conpl ai ned of two of the three all egedly dangerous conditions
that Wley hinmself had conpl ai ned of and suffered no apparent
retaliation. | have al so considered that other enployees (10 or
11 enpl oyees over the previous 2 or 3 years according to the
undi sputed testimony of Marenko) had al so been di scharged for the
same reason given to Wley i.e. for failing to call in and notify
the m ne operator of absence because of illness. O her enpl oyees
simlarly situated were thus treated in the same manner as W/l ey.
Indeed | therefore conclude that the m ne operator has rebutted
t he conpl ai nant's case by showi ng that the adverse action was not
notivated in any part by the protected
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activity. In any event the evidence is sufficient to show that
Sanobyed woul d have discharged M. WIley for his unprotected
activities alone. Haro, supra.

In reaching these conclusions | have not disregarded the
evi dence that Wl ey had not been specifically told of the company
policy requiring enployees to call in when sick. Such a policy
is, however, one that the ordinary working man woul d be expected
to know wi thout the necessity of being told. This is
particularily true where the enployee is working in a critica
job (as was WIley) and where his absence woul d cause consi derabl e
di sruption of his enployer's business. The credible evidence is
that it is also the accepted industry practice for enpl oyees to
call in when anticipating an absence due to illness.

In any event there is no evidence that the officials
responsi ble for discharging Wley were even aware that he had not
been inforned of that policy. Thus | cannot ascribe any aninus
fromthe fact that Wley was discharged at least in part based on
a policy about which he had not been specifically informed.

Under the circunstances the conplaint of unlawful discharge
herei n nust be denied and this case di sm ssed.

Gary Melick
Admi ni strative Law Judge

1 Section 105(c)(1) of the Act provides in part as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, . . . in any coal or other mne subject to this
Act because such miner, . . . has filed or nade a conpl ai nt
under or related to this Act, including a conplaint notifying the
operator or the operator's agent, . . . at the coal or other
m ne of an all eged danger or safety or health violation in a coal
or other mne . . . or because of the exercise by such m ner

. . . on behalf of hinmself or others of any statutory right
af forded by this Act.



