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Crowel | & Moring, Washington, DC, for Contestant;
Susan M Jordan, Esq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsy-
[ vani a, for Respondent.

Bef or e: Judge Melick

These consol i dated cases are before me under section 105(d)
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq., the "Act,"” to challenge the issuance by the
Secretary of Labor of a citation under section 104(d)(1) of the
Act, (FOOTNOTE 1) and for review of civil penalties proposed by the
Secretary for the violation alleged therein.
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The general issues before me are whether Mettiki has violated the

cited mandatory standard and, if so, whether that violation was
of such a nature as could significantly and substantially
contribute to the cause and effect of a mne safety or health
hazard i.e., whether the violation was "significant and
substantial.” If a "significant and substantial” violation is
found it will also be necessary in order to sustain the citation
as a citation under section 104(d)(1) to determine if the

vi ol ati on was caused by the "unwarrantable failure" of the
operator to conply with cited standard. Finally if a violation is
found it will also be necessary to determ ne the appropriate
civil penalty to be assessed in accordance with section 110(i) of
the Act.

The citation at bar, No. 2701541, charges a "significant and
substantial” violation of the regulatory standard at 30 CF. R [
75.400 and states as foll ows:

Fl oat coal dust, coal spillage, rock and a m xture of
fire clay, was allowed to accunmul ate on the back side
of the longwall shields. The accunulation [sic] were O
to 12 inches deep, 1 foot wi de and approxi mately 18
inches in length on all shields. Mst of the
accunul ati ons were danp and no source of ignition was
present. John Morgan, |ongwall foreman, and John Sisler
responsi bl e. The condition found at the BAPort al

The cited standard provides that "coal dust, including float
coal dust deposited on rock-dusted surfaces, |oose coal, and
ot her conbustible materials, shall be cleaned up and not be
permtted to accunmulate in active workings, or on electric
equi prent therein.”

Charles Wtring, an inspector for the Federal M ne Safety
and Health Administration (MSHA), was conducting a regul ar
i nspection of the Mettiki "A" mine on May 5, 1986, acconpani ed by
anot her inspector, Mne Foreman Dennis Dever and M ne Manager
WlliamPritt. According to Wtring there were coal accumul ati ons
around the shields along the entire 650 foot |length of the
| ongwal | face with the bl ackest accunul ations |ying between
shi el ds nunber 83 and 126. Float dust and fine ground-up coa
m xed with sone coal and rock were al so present. Whtri ng neasured
several of the accunul ations and found themto be 12 inches w de,
18 inches long and "nost were" 12 inches deep. Wtring al so found
float coal dust on the jacks and shi el ds.

The accunul ations were admttedly danp and no net hane gas or
ignition sources were present. Wbtring opined that while a
nmet hane or dust expl osion could trigger an expl osion
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of even this danp material, there was "little |ikelihood" of such
an expl osion. He further acknow edged that the accunul ati ons on
shiel ds nunmber 1 to 83 were not hazardous because they were m xed
with fire clay to the point of inconmbustibility.

Metti ki witnesses, Foreman John Morgan and CGeneral M ne
Foreman Denni s Dever, agreed that there were accunul ati ons around
the I ongwall shields but testified that those accunul ati ons
consisted primarily of nonconbustible fire clay, soapstone, and
slate. These witnesses al so acknow edged however that a fine m st
of float coal dust appeared on those |ongwall shields which had
not been hosed down before the | ongwall broke down earlier that
nor ni ng.

In rebuttal Inspector Wtring observed that the areas
depicted in the photographs in evidence (Exhibits CAl through
CA5) indeed contained primarily rock as alleged by Mettiki's
wi t nesses but he pointed out that the area in which he found the
vi ol ative coal accumul ati ons were not depicted in any of the
phot ographs. Wtring noted w thout contradiction that the cited
accunul ations were located in the area depicted in Exhibit CA6
cross-hatched in blue. Wthin this franework it is clear that
coal dust, including float coal dust, |oose coal and other
conbustible materials had not been cleaned up and were permitted
to accumulate in violation of the cited standard. Accordingly the
violation is proven as charged.

In Iight of Witring' s adni ssion however that "there was
little likelihood of an explosion” | cannot find that the
viol ation was "significant and substantial”™ or of high gravity.
In order for a safety violation to be "significant and
substantial” there nmust be a reasonable |ikelihood that the
hazard contributed to will result in an injury and a reasonable
l'ikelihood that the injury will be of a reasonably serious
nature. Secretary v. Mathies Coal Co., 6 FMSHRC 1 (1984). Under
the circunstances the citation at bar, issued under section
104(d) (1) of the Act, nust be nodified to a citation under
section 104(a) of the Act. The issue of whether or not the
vi ol ati on was caused by the "unwarrantable failure" of the
operator to conply with the cited standard is therefore noot. fn.
1 supra.

In evaluating the civil penalty negligence criteria | accept
t he undi sputed testinmony of inspector Witring that fromthe
conpact ness of the accumul ated coal spillage it was reasonable to
infer that the accumul ati ons had exi sted since the previous
shift. Accordingly those accumul ati ons shoul d have been
di scovered during the preshift exam nation or the onshift
exam nati on whi ch had al ready been conducted that norning by
Foreman Morgan. The failure to have renoved the accunul ati ons was
therefore the result of operator negligence. It is noted that
Metti ki easily renmoved the coal dust accunul ations by nerely
attaching a hose to the water |ine and washi ng them down.
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In determ ning the amount of penalty herein | have al so
consi dered that the operator is mediumin size and has a noderate
history of reported violations. The condition was in fact abated
inatinely and good faith manner. Accordingly a civil penalty of
$250 is deened appropriate.

CORDER

Citation No. 2701541 is nodified to a citation issued under
section 104(a) of the Act and, as nodified, is affirmed. The
Metti ki Coal Corporation is order to pay a civil penalty of $250
within 30 days of the date of this decision.

Gary Melick
Admi ni strative Law Judge

FOOTNOTE START HERE-

1 Section 104(d) (1) provides as foll ows:

"If, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
vi ol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mine safety or health hazard,
and if he finds such violation to be caused by an unwarrantabl e
failure of such operator to conmply with such nandatory health or
safety standards, he shall include such finding in any citation
given to the operator under this Act."



