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Statement of the Proceedi ng

Thi s proceedi ng concerns an Application for Tenporary
Rei nstatenent filed by MSHA pursuant to section 105(c)(2) of the
Federal M ne Safety and Health Act of 1977, and Comm ssion Rule
29, 29 CF. R 02700.44(a), seeking the tenporary reinstatenent
of the conplainant Yale E. Hennessee to his job as an electrician
at the respondent's 1604 Quarry and Plant. M. Hennessee was
di scharged by the respondent on April 22, 1986, for
i nsubor di nati on because of his alleged refusal to performa job
assignment. M. Hennessee clains that his refusal to performthe
work in question was based on his belief that the work task in
guestion could not be done safely. MSHA has since filed a
di scrimnation conplaint on M. Hennessee's behal f cl ai m ng that
his work refusal was protected activity and that his discharge
constitutes a violation of the Act.
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A Tenporary Reinstatenent hearing was held on Cctober 23, 1986,
and on Noverer 6, 1986, | issued a decision finding that MSHA' s
conpl aint was not frivol ous, and respondent was ordered to
i mediately reinstate M. Hennessee pendi ng further adjudication
of the nerits of the discrimnation conplaint.

The respondent appeal ed ny reinstatenent order to the
Conmmi ssion, and while that appeal was pending, filed a request
for nodification of my order, and MSHA filed an opposition to the
request. Since the matter was on appeal, no dispositive ruling
was nmade with respect to the request.

On Decenber 8, 1986, the Conmi ssion issued its decision
affirmng nmy reinstatenent order, and remanded the matter for
further adjudication. The respondent’'s pendi ng request for
nodi fication of my order is now ripe for disposition

Di scussi on

As part of its Application for Tenporary Reinstatenent, NMSHA
i ncluded an affidavit fromWIbert B. Forbes, Chief of Special
I nvestigations, Metal and Non-netal Division, Arlington,
Virginia, which states in pertinent part as foll ows:

On Decenber 4, 1984, Applicant was severly injured
during the performance of his duties at Respondent's
m ne sustaining multiple broken bones in his right foot
and severe damage to his left knee

As a result of the Decenber 4, 1984, injuries Applicant
was unable to work for 49 days and assigned to |ight
duty for an additional 30 or nore days;

Applicant is permanently disabled as a result of his
1984 injuries and requires further surgery on his knee.

The question of M. Hennessee's prior injuries was first
rai sed by M. Hennessee when he testified that "the conpany had
al ways been good to ne" and that when he was injured and in the
hospital, conpany president Hopper visited himin the hospita
(Tr. 53A54). Wen MSHA' s counsel pursued the matter further
respondent's counsel interposed an objection on the ground of
rel evance (Tr. 56).

MSHA' s counsel proffered that notw thstanding his prior
injuries and disability, M. Hennessee is still capable of
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performng full-tine the duties of electrician, and has in fact
so perfornmed. Counsel also indicated that M. Hennessee's prior
injury may have played sone part in his refusal to renove the
motor in question, and that this chore woul d have been nore
difficult for himthan for sonmeone who had not suffered an injury
(Tr. 57A58).

The respondent's objection was overrul ed, and counse
i nterposed a continuing objection to any testinmony concerning M.
Hennessee's prior injuries (Tr. 58).

The col oquy concerning M. Hennessee's prior injuries is
reflected as follows at (Tr. 56A58):

Q Did you ever refuse any overtine?

A No, sir.

Q Did you ever refuse to performa job at Al anp
Cenent ?

A No, sir.

Q Had you ever refused to do anything at Al ano Cenent?
A No, sir.

Q Wien you were injured--when did that occur?

MR, THOVAS: Obj ection; rel evance.

JUDGE KQUTRAS: | noticed that in the affidavit. Wat is
the rel evance of his prior injury and condition? As a
matter of fact, | was intrigued by the statenent in the
affidavit in support of the application for
reinstatenment which alluded to the fact that--(Perusing
docunent . )

It says, "As a result of M. Hennessee's injuries, he
is permanently disabled."

MR MONCRI EF: Partially disabled, |I believe.
JUDGE KOQUTRAS: Well, this says permanently disabl ed.

was intrigued how a man who was permanently disabled in
1984 was working in an



area of the mne where he is required to take down notors
and all that sort of thing.

MR, MONCRIEF: | was going to follow that, Your Honor,
for the fact that | think it does have sone rel evance.

JUDGE KOUTRAS: Make a proffer. What is the rel evance?

MR, MONCRI EF: The proffer is sinply that in '84--1 think
it was Decenber of '84, M. Hennessee was severely
injured and, as a result, suffers a permanent parti al
disability, a disability well known to the conpany.
Notwi t hst andi ng that disability, M. Hennessee still
perfornms and is capable of performng full-time the
duties of electrician, including, as we have just
heard, |lowering a notor down a steep incline covered
with marble-like material to the done area, but that,
in addition to that, in his condition, certainly, there
may have been some--his injury may have played sone part
in his refusal to carry that--or attenpt to drag that
not or back out.

JUDGE KOUTRAS: But not down.

MR. MONCRI EF: He described, | think, the manner in
whi ch they took the notor down, and the difficulties.
And | sinply wanted, as part of the record, to have it
known- -

JUDGE KQUTRAS: All right. So you have al ready done that
now. You made a--

MR, MONCRI EF: That was ny proffer.

JUDGE KOQUTRAS: You nade an argunent that he was injured
in '84; he is partially disabled, and the conpany is
aware of it and, notw thstanding those injuries, he
still can performhis duties and is able to performhis
duties, et cetera, et cetera.

MR, MONCRI EF: Yes, sir. And | think, too, Your Honor,
there is a point that, because of



his condition, this attenpting to retrieve this notor to carry
it up--this heavy notor up the ranp--would have been a bit nore
difficult for himthan for sonmeone who had not suffered an
i njury.

JUDGE KQUTRAS: Did he tell that to--

MR MONCRI EF: No, | don't believe he did; however, it
was a fact well known to the conpany--his condition.

JUDGE KQUTRAS: All right.

MR, MONCRI EF: That would be ny proffer, if you want to
accept it.

JUDGE KQUTRAS: That is all right. Go ahead. Conti nue.
MR MONCRI EF: Ckay.

JUDGE KQUTRAS: Overrul ed.

You made an objection as to rel evance?

MR THOMAS: Yes, sir. And we woul d continue that
obj ecti on.

JUDGE KQUTRAS: Fine.

M. Hennessee testified as follows with respect to his
injuries and the effect of those injuries on his ability to
performhis duties (Tr. 59A61):

BY MR MONCRI EF:

Q Briefly describe the nature of your injuries.

A. 1 had torn liganents and cartilage in ny |left knee,
and ny right foot was crushed. | have a pin in ny

second toe on ny right foot.

Q Are either of these conditions continuing or causing
any difficulty at the present?

A. Yes, they do.



JUDGE KOQUTRAS: You said yes?

THE W TNESS: Yes, sir.

JUDGE KOQUTRAS: What difficulties?

THE WTNENSS: | have to wear a pad in ny right shoe to
keep ny toes fromcurling up. After working a | ot of
long hours, ny left leg will swell up, and ny knee is
tender at all tines when it gets tw sted or anything.

JUDGE KOQUTRAS: All right.

BY MR MONCRI EF:

Q Was your knee essentially in the sane condition on
the 17th of April?

A. Basically, yes.

Q When the injury occurred or the injuries occurred,
how | ong were you of f work?

A. Ten weeks.

Q Wien you returned to work, to what assignnment did
you return?

A. | returned to light-duty shop worKk.
Q For how | ong?
A. | amgoing to say about two nonths.

Q So sonetine in "85 did you eventually return to your
normal duties?

A. Yes, | did.

Q On the day of the 17th of April did the condition of
your knee in any way enter into your consideration or
del i berations as to whether to take that notor back up
t he ranp?

MR, THOWVAS. bj ection; | eading.

JUDGE KOUTRAS: Yes. You are leading hima little bit.



MR. MONCRI EF: Yes, sir.
BY MR MONCRI EF:

Q What, if any part, did you knee play in your
determ nation?

MR, THOWVAS: (bj ection; | eading.

JUDGE KOQUTRAS: Overruled. I will let you answer it. Go
ahead.

THE W TNESS: The condition of ny knee and ny foot ever
since the accident is sonething I think about no matter
what | am doi ng.

JUDGE KQUTRAS: Weél | - - okay.

THE WTNESS: Do you understand this, Judge? If | am
wal ki ng down the street and | see a slippery spot on
the sidewal k I naturally walk around it.

JUDGE KOQUTRAS: All right.

THE W TNESS: The sane thing at the plant; there are
some areas where | amvery careful when |I wal k there.

at (Tr. 63A64):

Q M. Hennessee, at the tinme on the 17th, was the
conpany aware of the extent or the degree of your
injury to your knee and foot?

A. | amsure they were.

Q Wiy?

A. Most of the guys in the maintenance departnent used
to call me Hopal ong.

Q Wiy?

A | linp at times; sometines worse than others.
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Respondent's counsel pursued the matter further on
cross-exam nation as follows at (Tr. 68A69):

MR THOVAS

Q M. Hennessee, since you tal ked about it on direct
exam nation, | want to explore a little bit with you
this injury matter.

Now, in your statenent that you wote on April 20,
1986, you nade no nention of your injury, did you?

A. No.

Q Okay. And when you spoke with M. Glindo and M.
Pratt on the night of April 17, you nade no nention of
your injury, did you?

A No, | didn't.

Q In fact, the very first nmention that you made of
your injury, to the know edge of anyone with the
conpany, was today in this courtroom Isn't that a
fact?

A Well, | think they all knew about ny injury.

Q | amgoing to ask you to answer ny question, M.
Hennessee. | will try to give you--and be as precise as
I can, and if you need to explain things, you can
explain things | ater.

VWhat | want to know and what | want you to answer is,
between the date of your altercation at the plant and
today, did you nmention to anyone in the conpany that
your injury was a consideration in what happened?

A. | don't believe so
Respondent' s Request for Modification
The respondent requests that ny reinstatenment order be
nodified to require M. Hennessee to undergo and pass a physica

exam nation of his left knee and right foot as a condition
precedent to his tenporarily resum ng enpl oynent. Respondent
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requests that M. Hennessee be required to submt to such an

exam nation by the respondent's physician, and that should he
desire that his own physician al so exanmine him respondent states
that it will pay the cost.

In support of its request, the respondent states that it had
no know edge of the continuing extent and severity of M.
Hennessee's injuries until the reinstatenment hearing. Respondent
asserts that requiring M. Hennessee to undergo and pass a
physi cal exam nation as a condition to his tenporary
reinstatement is necessary in order to assure that he is
physically qualified to performthe duties of his position, to
protect his safety and the safety of individuals who m ght be
assigned to work with him and to protect the respondent from
potential liability in future workers' conpensation or other
cl ai ns.

In a letter dated Novenber 14, 1986, to MBSHA' s Assi st ant
Secretary, the respondent states that its request is in no way
related to an effort to avoid conpliance with the reinstatenent
order. Respondent states further that it only desires to insure
that M. Hennessee is physically fit to performthe duties of his
position, and believes that its request is reasonable and
consistent with the requirenents of safety which are present in
all mning activities.

MSHA' s Qpposition

In response and opposition to the respondent's request for
nmodi fication of the order of reinstatenent, MSHA points out that
when M. Hennessee's prior injuries were referred to during the
rei nstatement hearing, the respondent interposed an objection on
t he ground of rel evance, and continued its objection to any
further references to those injuries.

MSHA states that follow ng the i ssuance of the reinstatenent
order, the respondent reinstated M. Hennessee on the evening
shift, and he worked on Novenber 10, 11, and 12, 1986. MSHA
asserts that the issue of his physical capacity was raised for
the first time on the norning of Novenber 10, 1986, when upon
reporting for work the eveni ng of November 10 or 11, M.
Hennessee was presented a statenent for his signature stating for
the first time the respondent’'s insistence on an exam nation by
t he respondent's physician prior to the evening shift of Novenber
14, 1986. In support of this assertion, MSHA has included a
statenment dated Novenmber 11, 1986, by Pl ant Manager Ed Pierce
which states in pertinent part as foll ows:
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Yal e E. Hennessee was tenporarily reinstated with Al anp
Cenment Conpany on Novenber 10, 1986, by order of Mne Safety
and Health (MSHA) of the United States Departnment of Labor
H's first scheduled shift was the 10:00 p.m to 6:00 a.m
shift on this date

* * * * * * * *

Al anb Cenent is a non-union plant. Enployees are to do
what any supervi sor asks them and no enpl oyee woul d be
asked to do anything unsafe. Even though M. Hennessee
is an electrician, because of our non-union status, he
was told at tinmes he would be required to do other jobs
(i.e., notor painting, electric room sweeping,
shoveling, etc.).

Before reporting to work Friday, Novenmber 14, 1986,
M. Hennessee is to have a physical by his doctor and the
Conpany's doctor and give the results of these
physicals to Alamb Cenent on or before Novenber 14,
1986. M. Hennessee was told that the Company woul d
make an appoi ntnent with their doctor for himand | et
hi m know the tine of the appointnent.

MBHA states that thereafter, in the afternoon of Novenber

13, respondent told M. Hennessee not to report to work that
eveni ng unl ess he had an exam nation by its physician. Respondent
was advised at that time that M. Hennessee woul d be exam ned by
hi s own physician. MSHA has included a statenent by M.
Hennessee' s physician, Othopaedi c Surgeon R chard F. Cape, dated
Novermber 17, 1986, stating that M. Hennessee may return to work
as of that date with no physical activity restrictions.

As a result of the respondent's unreasonabl e insistence that
M. Hennessee submit to a physical examnation by its physician
as a condition to reinstatenent, MSHA states that its special
i nvestigator issued two section 104(a) citations and a section
104(b) order on Novenber 13, 1986. The follow ng norning the
respondent agreed to pay M. Hennessee fromthe previous evenings
shift on Novenber 13, through Novenber 18, provided he was
exam ned by his physician in the interim On the basis of this
"retroactive ersatz conpliance"” with the reinstatenent order, the
citations and order were vacated on Novenber 14, 1986.
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MSHA states that on the afternoon of Novenber 17, the respondent
informed M. Hennessee that he was to report for an exam nation
by its physician at 2:30 p.m the follow ng day and not to report
for work otherwi se. Upon reporting for work at 2:00 p.m on
Novenmber 19, acconpani ed by MSHA's special investigator, M.
Hennessee was again termnated fromhis enploynment. As a result
of this termnation, MSHA' s special investigator issued two
section 104(a) citations and a section 104(b) order on Novenber
19, 1986.

MSHA argues that no legitimate reason exists for requiring
an exam nation of M. Hennessee by the respondent’'s physician
and that if the respondent had any basis for concern as to the
safety or well being of M. Hennessee prior to Novenmber 10, it
shoul d have investigated the matter and presented it for
consi deration during the reinstatenment hearing. Wre there any
basis for concern after Novenber 10, MSHA asserts that it nust
have been elin nated on Novenber 18, when the respondent received
the certification of M. Hennessee's physician, the sanme
physi ci an upon whose certification the respondent relied in
February 1985 when he returned to work after his injury. NMSHA
poi nts out that the respondent does not suggest that its
physician is capable or appropriate to the task of meaningfully
exam ni ng M. Hennessee's knee or foot.

MSHA states that the respondent has |ong known of M.
Hennessee's injury because he received it on the job and it is
the subject of continuing litigation between them MSHA points
out that despite his injury, M. Hennessee has fully and capably
performed his work duties until his discharge in April, 1986
Mor eover, during the 3 days in which M. Hennessee worked after
his reinstatenment, he fully perfornmed his duties, and prior to
returning to work in 1985, he received his orthopedi c surgeon's
cl earance, and was agai n exani ned and cleared for work by his
doctor on Novenber 17, 1986.

MSHA concl udes that there is no basis to require M.
Hennessee to undergo a physical exam nation by the respondent's
physician as a condition to his reinstatenent. MSHA nmaintains
that M. Hennessee's knee remains in as good or better condition
that it did on the day of his discharge in April, 1986, and that
t he respondent previously accepted himback to work after the
1984 injury.

MSHA concl udes further that having |lost at the tenporary
rei nstatenment hearing, the respondent now seeks to find refuge
fromthat order by interposing, solely on M. Hennessee,
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speci al demands whi ch create hardships for him NMSHA nmaintains
that it would not knowi ngly seeking reinstatenent of a individua
i ncapabl e of performng the functions for which his reinstatenment
is sought, and that this has not occurred in this case. NMSHA
contends that both M. Hennessee and MSHA have been reasonabl e
and accommopdati ng and have addressed the concerns expressed by

t he respondent.

Fi ndi ngs and Concl usi ons

The respondent does not contend that it had no prior
know edge of M. Hennessee's prior injury. | believe it has
rai sed the issue, albeit belatedly, because of M. Hennessee's
adm ssion that his prior injury continues to cause him
difficulty, and his adm ssion that he wears a shoe pad to keep
his toes fromcurling up, that his leg swells up when he works
I ong hours, and that his knee is tender at all tines,
particul arly when tw sted.

The fact that the respondent was aware of M. Hennessee's
prior injury, and that sone of his fellow workers refer to him as
"Hopal ong" because he linps at tines, does not establish that the
respondent was aware of M. Hennessee's asserted present
difficulties with his leg and knee. Gven the fact that there is
no evidence that the respondent knew that M. Hennessee wears a
shoe pad, or that his leg is subject to swelling and his knee is
al ways tender when tw sted, and his adm ssion that he did not
mention his prior injury to conpany nanagenent when he di scussed
the incident of April 17 with them and did not contend at that
time that his injury played a role in his work refusal, | cannot
concl ude that the respondent's belated raising of this issue is
ot her than bona fide.

As correctly argued by MSHA, the respondent did not nake an
i ssue of M. Hennessee's prior knee and |l eg condition during the
hearing, and in fact interposed a continuing objection to any
testinmony in this regard and took the position that it was
irrelevant.

M. Hennessee testified that the condition of his knee at
the tine of the April 17, 1986, incident which gave use to his
di scharge was basically the sane as it was when he returned to
work after his injury in 1984. Al though he was off the job for 10
weeks because of his injury, and was assigned to light duty shop
work for 2 nonths after his return, he stated that sonetinme in
1985, he returned to his nornal duties as an electrician, and
there is no evidence that his physical condition has interferred
wi th his work.
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Al t hough M. Hennesse adnmitted that he wears a pad in his
right shoe to keep his toes fromcurling up, that his leg swells
when he works | ong hours, and that his knee becomes tender when it
is twisted, there is no evidence or testinony to establish that his
prior injury has in any way interferred with the performance of
his electrician's duties, or that he is unable to performthose
duties safely. Further, there is no evidence that M. Hennessee
has ever conpl ai ned about his knee or foot condition, that he has
ever refused any job assignnent because of his condition, or that
the respondent was required to make any special acconodation to
hi m because of his condition, other than to assign himlight
duties until he could fully performhis nornmal electrician's
duties. Indeed, once he was returned to his normal duties, there
is no evidence that his prior injuries interferred with his
ability to do his job. Further, there is no indication that he
was unable to performhis duties during the 3 days that he was
reinstated in conpliance with ny tenporary reinstatenent order

Wth regard to M. Hennessee's general conpetency to do his
job, MBSHA Special Investigator Paul Bel anger testified that his
i nvestigation of M. Hennessee's discrimnation conpl aint
di scl osed no adverse information concerning his work perfornance.
M. Belanger testified that there was no evidence of any prior
adver se personnel actions against M. Hennessee, or any
unf avorabl e cormment s concerning his workmanshi p, conduct, or his
ability to get along with others. M. Bel anger concl uded that M.
Hennessee was a good enployee (Tr. 137A138). Plant manager Ed
Pierce confirmed that M. Hennessee was a good enpl oyee (Tr.
204).

M. Hennessee testified that the respondent went to sone
expense to send himto a GE factory training school in January,
1986, to |l earn about an autonmated conputer systemfor a new
section of the plant. He also confirnmed that he often responded
to calls by the respondent for his services in the eveni ngs when
the job required it, and that he never refused to work overtine
or to do his work (Tr. 54A56).

In a prior tenporary reinstatenment case which | deci ded on
March 18, 1986, | denied MSHA's request for tenporary
rei nstatement of a mner pending a hearing of the nmerits of his
conpl aint, Secretary of Labor, MSHA ex rel Johnnie Lee Jackson v.
Turner Brothers, Inc., Docket No. CENT 86A36AD, 8 FNMSHRC 368
(March 1986).

In the Jackson case, the facts disclosed that he was
di scharged fromhis job as a bull dozer operator after he
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suffered injuries when a high wall fell on his machine while he
was operating it. He was discharged for allegedly causing the
accident, which not only resulted in injuries to his back and
neck, but al so damaged the machi ne. Al though the doctor who
treated M. Jackson for his injuries submtted a statenment that
he was able to return to work after the accident with no
restrictions, he also noted that as a result of his injuries, M.
Jackson was tenporarily and totally disabled and that his
injuries predisposed himto reoccurring exacerbation of synptons
and reinjury related to the accident. In a second statenent, the
same doctor was of the opinion that M. Jackson would require
periodic care for the rest of his Iife and woul d probably
experience chronic reoccurring synptons as a result of his
injuries.

In addition to the nedical information concerning M.
Jackson's injuries, the evidence adduced during the reinstatnment
hearing reflected that he suffered from"tennitis or ringing of
the ears,"” and possible hearing loss as a result of |oud
equi prent noise, and that this informati on was not nade avail abl e
to the doctors who cleared himfor return to work. Further, the
evi dence established that M. Jackson had in the past voluntarily
exposed hinmself to unsafe work conditions and had been adnoni shed
by the m ne operator for failure to use his seat belt or to wear
a hard hat while operating his equipnent.

My deci si on denying tenporary reinstatenent in the Jackson
case was based on the totality of all of the evidence adduced
during the reinstatenent hearing which reflected his then present
physi cal condition, including his doctor's contradictory nedica
statenments, the fact that he was suffering possible hearing |oss,
a condition not known prior to the hearing, and the fact that his
prior work record reflected his own | ack of care and di sregard
for the requirenment that he wear a hard hat and use his seat belt
whil e operating his equipnment. | also considered the fact that to
reinstate M. Jackson to his prior job operating a piece of
equi prent which had to be maneuvered back and forth while not
al ways on | evel ground presented "a clear and present danger" or
potential for further injuries.

In ny view, the facts presented in the instant case are
di stingui shable fromthose presented in the Jackson case. There
is no evidence that M. Hennessee has had any past difficulty in
doi ng any job assigned to him The evidence establishes that he
has been a good enpl oyee and has never been disciplined or
charged with any safety violations. Further, his prior injuries
were not recent, and he was wel coned back
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after a period of recuperation and assigned |ight duties before
being permitted to performhis normal job as an electrician. In
all candor, | believe that the question of M. Hennessee's prior
injuries were brought out by MSHA in an attenpt to support a
possi ble later claimthat they sonehow i npacted on his refusal to
performthe job task for which he was fired. However, this is an
i ssue which is yet to be determined on the nerits of the

di scrimnation conplaint.

On the facts of M. Hennessee's case in its present posture,
and after careful review and consideration of all of the
testinmony and evi dence of record, including an unrebutted
statement from his orthopedic surgeon that he is able to perform
his normal electrician's duties w thout physical restrictions, |
cannot conclude that his tenporary reinstatenment pending the
adj udi cation of the nerits of his conplaint will adversely affect
his safety or the safety of his fellow workers, or that his
tenmporary reinstatneent should be conditioned on his passing a
physi cal by a company doct or

As indicated earlier, M. Hennessee's physical condition was
rai sed by MSHA as part of its conplaint, and by its counse
during the course of the hearing. In ny view, aside fromthe
respondent's liability concern, the only possible concern with
M. Hennessee's physical ability to his job as an electrician may
be presented in connection with any "non-el ectrician" duties
whi ch may be assigned to him During the reinstatenent hearing,
Pl ant Manager Ed Pierce confirmed that the plant is non-union and
that everyone, including electricians, are expected to do cl eanup
work (Tr. 216). Although M. Hennessee stated that he was never
expected to do any work other than "technical work" during the
period of his enploynent with the respondent, he conceded t hat
managenent had never specifically told himthat, and he further
conceded that he never refused to do any job assignnent, and that
conpany rul es required that anyone worki ng on equi pnent clean up
and renmove any debris (Tr. 74A75). Further, although M.
Hennessee confirmed that his prior accident is sonething that he
t hi nks about when he is at work or away fromwork, and that he is
careful when he wal ks around, he candidly admtted that he would
"take a risk" in order to get the job done" (Tr. 60A61).

M. Pierce's statenent of Novenber 1, 1986, reflects that as
a non-uni on enpl oyee, M. Hennessee would at tinmes be expected
and required to performnon-electrical work such as painting,
sweepi ng, shoveling, etc. Under these circunstances, | believe it
is reasonable to conclude that these additional duties are likely
to include physical |abor which may or may not further aggravate
M. Hennessee's existing knee and f oot
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condition. However, | am not convinced that the respondent's
policy of assigning other work to its enpl oyees is something new
The record here supports a conclusion that M. Hennessee has

al ways been expected to performduties not specifically related
to those of an electrician and that he has done so willingly and
wi t hout incident or conplaint. Under the circunstances, | am not
convi nced that the perfornmance of these additional duties wll
expose M. Hennessee to further injury, nor aml convinced that

t he respondent has established by any credi ble evidence that as a
condi tion of reinstatenent, M. Hennessee should be forced to
undergo a physical by a conpany doctor. | express no view as to
whet her or not the respondent's existing personnel policies or
rules require its enployees to be exam ned by a conpany doctor in
the event the respondent, as an enployer, has reasonable or
legitimate grounds to believe that an enpl oyee cannot physically
performhis job. My jurisdictionis |[imted to the facts
presented in the context of a temporary reinstatenent proceeding
under the Act.

ORDER

In view of the foregoing findings and concl usions, the
respondent's request for nodification of ny tenporary
reinstatement order to require M. Hennessee to undergo a
physi cal by a company doctor as a condition precedent to his
tenporary reinstatenent pending an adjudication of his
di scrimnation conplaint on the nmerits IS DENIED. My previous
Deci si on and Order of Novenber 6, 1986, is therefore REAFFI RVED,
and the respondent IS ORDERED to i mmedi ately reinstate M.
Hennessee tenporarily to his electrician's position in conpliance
with that O der.

Ceorge A. Koutras
Admi ni strative Law Judge



