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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 86-37-M
PETI TI ONER A.C. No. 41-03036-05504
V.
O mos Portabl e Crusher
COLORADO MATERI ALS CO., INC., No. 1 M
RESPONDENT
DECI SI ON

Appearances: Eva Chesbro, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Dallas, TX, for
Peti tioner;
Wlliam M Knolle, Esq., Hearne, Knolle
Lewal | en, Livingston & Hol conb, Austin, TX, for
Respondent .

Bef or e: Judge Fauver

Thi s proceedi ng was brought by the Secretary of Labor for a
civil penalty for an alleged violation of a safety standard under
the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801
et seq.

Based on the hearing evidence and the record as a whol e,
find that a preponderance of the reliable, probative, and
substanti al evidence establishes the follow ng:

FI NDI NGS OF FACT

1. Respondent, Colorado Materials Co., Inc., at al
pertinent times operated the O nmos Portable Crusher No. 2, which
is a linmstone (crushed and broken) plant, in Austin, Texas,
engaged in interstate conmerce.

2. On August 6, 1985, between 7:00 and 7:30 a.m,
Respondent's crusher operator, Gal dino Robl edo (Decedent), was
fatally injured while attenpting to remove a rock or rocks froma
portabl e rock crusher
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3. When Decedent was killed, the engine of the rock crusher was
runni ng and the machi nery was not bl ocked agai nst notion
Decedent apparently put the engine in neutral, climnmbed down to
the drum and nmouth of the crusher in order to dislodge a rock or
rocks fromthe crusher drum and attenpted to di sl odge the
obstruction by pushing the drumwith his foot. In this novenent,
he apparently slipped and fell into the nouth of the rock
crusher. His hard hat and a boot cane out of the crusher and
travel ed on a conveyor belt a distance of about 25 feet. This
di stance reasonably shows that Decedent's initial contact with
the drum caused the clutch to engage accidentally and thus to add
engi ne power to drive the drumthat crushed himto death.

4. On August 7, 1985, after a careful investigation of the
accident, MSHA's inspector issued a citation chargi ng Resondent
with a violation of 30 C F.R 0O 56.14029, which provides:

Repai rs or nmmintenance shall not be perforned on
machi nery until the power is off and the machinery is
bl ocked agai nst notion, except where machinery notion
i s necessary to make adjustnments.

5. Decedent began working for Respondent in 1984 as a
| aborer, and worked his way up to the job of crusher operator by
January, 1985. He was known to be a productive, careful and
dependabl e wor ker.

6. Respondent produces about 600,000 tons of crushed rock a
year. It is as a small to nedium sized operator

7. In the 24 nonths before the accident, Respondent paid
penalties for five violations, which were found during six
i nspection days.

8. It was stipulated that paynent of the proposed civi
penalty of $6,000 woul d not inpair Respondent's ability to
continue in business.

9. Respondent abated the cited condition in a tinely manner,
by conducting a safety neeting at which all enployees were
instructed to shut off the power on the crusher engine and to
install a blocking pin in the crusher axle before any enpl oyee
entered the crusher area for renoval of obstructions.

10. Many of Respondent's enpl oyees, including Decedent, were
Spani sh speaki ng rather than English speaking.
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Respondent did not post safety signs or wite safety notices in
Spani sh for the benefit of such enployees. Decedent's inmediate
supervi sor did not speak Spanish and only assunmed that Decedent,
al t hough Spani sh speaki ng, coul d understand enough English to
follow his instructions to Decedent, but no proof was offered to
show that Decedent actually had a reasonable grasp or
under st andi ng of English. Hs supervisor testified that Decedent
coul d understand vocal instructions in English because Decedent
woul d do what he was instructed. However, the supervisor did not
know how much of Decedent's understandi ng was due to gestures and
ot her nonverbal communi cations, and there was no evidence that he
could read English or follow it w thout gestures.

DI SCUSSI ON W TH FURTHER FI NDI NGS

Respondent contends that it had a policy requiring the
crusher operator to shut off the power of the diesel engine
driving the crusher before attenpting to renove obstructions from
the crusher. Additionally, Respondent asserts that the renoval of
obstructions fits within the exception of 0O 56.14092, in that the
materials could not be renoved unless there was machi nery notion.
It therefore contends that it did not need to bl ock the machinery
agai nst notion.

It is at best arguabl e whet her Respondent had a policy
requiring that the engine be shut off. Although Respondent's
manageri al staff testified to such a policy, they have failed to
provi de the records which they contend they have kept as
docunention of safety neetings and instructions. Mreover,
testinony indicates that even if such a policy existed in theory,
it was not enforced in practice, e.g. during winter nonths due to
the difficulty of restarting machi ne operations.

The failure to enforce such a policy, if Respondent had one,
t hrough effective conmunication, training, or supervision, is
tantamount to an absence of such policy.

The standard cited al so requires the bl ocking of machinery
agai nst notion, "except where nmachinery notion is necessary to
make adjustnments.” At times, obstructing rocks were renmoved by
turning the drum shaft fromthe outside of the machine. At those
times, the blocking safety standard woul d not apply. However,
there were tinmes when obstructing rocks were too big to be
di sl odged this way, and at those tinmes it was necessary to pul
or pick the rock or rocks away fromthe drum while standing
i nside the crusher area and over the drum and nmouth of the
crusher itself. At those times, Respondent has acknow edged that
the machinery had to be
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bl ocked for safety of the enpl oyee, but it contends that it had a
policy in such cases: (1) that the enployee had to get perm ssion
fromhis supervisor to enter the crusher area, (2) the power
woul d be shut off, and (3) the drum woul d be bl ocked by enpl oyees
out side holding a Stilson wench on the shaft. Al so, Respondent
states that when the wel der worked on the drum he would first
block it with wooden wedges on both sides or weld the drumto the
frame.

The requirenment for blocking the machinery is specifically
directed at the prevention of a safety hazard that is obvious and
severe. The sinple step of shutting off the engi ne power of a
crusher nmitigates the chance of notion which could otherw se
occur, due to either the slippage of the clutch because of
vi bration of the machine, or due to an enployee's accidental or
intentional exertion of force on part of the machinery.
Notwi t hstandi ng the required step of shutting off power, the
rotating drum conveyor, and other parts of the crusher are stil
capabl e of notion, and thus, hazardous to enpl oyees exposed to
the crusher. The crusher drum wei ghs about 13 tons and is
"freewheeling."

This residual notion and hazard is addressed by the bl ocking
requi renent of the standard. Bl ocking ensures that these
potentially hazardous parts cannot be put into nmotion by either a
slippage of a clutch or an enployee's pressure, be it the force
of a kick to start the drumrotating or the body wei ght of an
enpl oyee who slips or falls. The evidence shows that the 0O
56. 14029 exception does not apply to the task of renoving rocks
by approaching the drum from above while standing in the crusher
ar ea.

Respondent's asserted bl ocking policy was not shown to be in
writing or otherw se effectively comunicated to the Decedent.
Despite repeated requests by MSHA for such records, Respondent
was unable to produce the records it contended it kept as
docunent ati on of safety neetings and instructions to enpl oyees.
Respondent has failed to show effective conmunication and
enforcenent of its asserted bl ocking policy.

As in the case of Respondent's asserted policy of shutting
of f the engine for dislodging procedures, Respondent's failure to
comuni cate and enforce its asserted policy of blocking the
crusher--through effective comunication, training and supervision
of Decedent and ot her Spani sh-speaki ng enpl oyees--is tantamunt to
an absence of such a policy.
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The duty of enforcement of an enployer's safety rules rests on
t he enpl oyer. Since the safety standards under the Act are
mandatory and are not "fault" standards, a penalty proceeding is
barred by a defense of enployee m sconduct. As the United States
Court of Appeals for the Fifth Circuit noted, since the enployer
is in a better position to make and enforce rules than are his
wor kers, the Act "inpose[s] a kind of strict liability on the
enpl oyer as an incentive for himto take all practicable neasures
to ensure the workers' safety"” Allied Products Co. v. FMSHRC, 666
F.2d 890, 893-894 (1982). See also Atlantic Cenent Co., Inc., 2
FMSHRC 1499 (1981) (enployee's failure to wear safety belt and
line in direct contravention of the conpany's regularly enforced
safety rules does not relieve enployer fromliability for
vi ol ati on of standard of no-fault statute).

I find that Respondent was negligent in failing to establish
and enforce through effective conmmuni cation, training, or
supervision a clear safety rule inplenmenting the standard in 30
C.F. R [ 56.14029. Decedent's negligence (entering the crusher
area w thout shutting off the engine and having the machinery
bl ocked agai nst nmotion) is inputed to Respondent. This was a nost
serious violation, because the risk of death or serious injury
was very high.

Considering all of the criteria for assessing a civi
penal ty under section 110(i) of the Act, | find that a civi
penalty of $6,000 is appropriate.

CONCLUSI ONS OF LAW

1. The Commi ssion has jurisdiction in this proceeding.

2. Respondent violated 30 C F.R 0O 56.14029 as charged in
Citation No. 2241745.

3. Respondent is ASSESSED a civil penalty of $6,000 for the
above viol ation.

ORDER

WHEREFORE | T | S ORDERED t hat Respondent shall pay the above
civil penalty of $6,000 within 30 days of this Decision

W1 liam Fauver
Admi ni strative Law Judge



