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Statement of the Case

Thi s proceedi ng concerns a conplaint of discrimnation filed
by MSHA on behal f of the conpl ai nants pursuant to section
105(c) (1) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0815(c)(1). The conplainants state that they are enpl oyed
by the United M ne Wrkers of Anerica as Health and Safety
Representatives, and they allege that on or about October 31,
1985, when acting as mners' representatives, the respondent
denied themthe right to travel with an MSHA i nspector during a
spot inspection of the mne. The conpl aint seeks the foll ow ng
relief:

1. Afinding that the conplainants were unlawfully
di scri m nated agai nst by the respondent for engaging in
actions protected under section 105(c)(1) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
815.
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2. A cease and desist order and an order directing

the respondent to post a notice that it will not
vi ol ate section 105(c) of the Act.

3. An order assessing a civil penalty against the
respondent for its violation of section 105(c) of the
Act. Pursuant to 29 C F.R 02700.42, MSHA has
submtted a statenent proposing a civil penalty
assessnent in the range of $500 to $600 based upon the
criteria for penalty assessnments set forth in section
110(i) of the Act.

The parties agreed to submt this matter to nme for sunmary
deci sion pursuant to Commi ssion Rule 64, 29 C.F.R 02700.64, and
they have filed a joint stipulation of facts, and briefs in
support of their respective positions. The UMM has been
permtted to intervene pursuant to Comm ssion Rule 4(b), 29
C.F.R 02700.4(b)(1) and (2), and it has filed briefs in support
of its position.

| ssues
The principal issue presented in this case is whether or not

t he respondent discrimnated against the conplainants by its
refusal to permt themto acconpany an MSHA inspector in their
al | eged capacity as mner's representatives. Additional issues
rai sed by the parties are identified and di sposed of in the
course of this decision.

Applicable Statutory and Regul atory Provi sions

1. The Federal Mne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Sections 103(f), 105(c), and 110(i) of the Act, 30 U S.C
0813(f), 815(c), and 820(i)

3. 30 CF.R [040.1 and 40. 2.
4. Commission Rules, 20 C F.R [J2700.1 et seq.
Sti pul ations
MSHA and the respondent have stipulated to the foll ow ng:

1. On Novenber 4, 1985, Barry Myl an and Lester
Poorman filed a section 105(c) conplaint
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with the Mne Safety and Heal th Adm nistration, Johnson
Field Ofice, against the Benjanm n Coal Conpany.

2. Both Messrs. Myl an and Poornman are enpl oyed by the
United M ne Wrkers of America as Health and Safety
Representatives. Neither is enployed at the Benjanin
Coal Conpany in any capacity.

3. The Benjamin No. 1 Strip Mne, |1.D. No. 36-02667, is
one of eight surface mning operations which are owned
and operated by Benjamn Coal Conpany and is located in
the vicinity of Waukeska, near Westover, Cearfield
County, Pennsyl vani a.

4. The No. 6 Preparation Plant, associated with the
Benjamin No. 1 Strip Mne, processes coal from various
strip mnes operated by Benjam n Coal Conpany. The
pl ant enpl oys approxi mately 35 non-union mners on two
producti on shifts and one mai ntenance shift to process
a daily average of 2,200 tons of coal

5. Enpl oynent at the Benjam n Coal Conpany is currently
335 empl oyees and the No. 1 Strip Mne including the
No. 6 Preparation Plant enpl oys approxi mately 262
m ners.

6. The president of the Benjamn Coal Conpany is David
J. Benjamn.

7. On March 14, 1984, a secret ballot election was held
at the Benjam n Coal Conpany by the National Labor
Rel ati ons Board.

8. The enpl oyees (m ners) of the Benjanm n Coal Company
by a vote of 261 to 209 voted agai nst having the United
M ne Workers of America becone their representatives.
(See Exhibit A).

9. On Cctober 21, 1985, four mners who worked at the
No. 6 Preparation Plant designated the United M ne
Workers of America to act as the mners
representatives at the No. 6 Preparation Plant. (See
Exhi bit B)
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10. The United M ne Wirkers of America designated Barry
Myl an as its representative and Lester Poorman as its alternate
representative. (See Exhibit B).

11. On Cctober 21, 1985, the aforenenti oned desi gnation
was pl aced upon an authorization formin accordance
with 30 CF. R [40.3 and forwarded to Donald Huntl ey,
District Manager of the Mne Safety and Health
Admi nistration's District 2. A copy was al so sent to
t he Benjami n Coal Company. (See Exhibit B).

12. On Cctober 24, 1985, Barry Myl an forwarded to John
DeM chi ei, Subdistrict Manager-MSHA, a witten section
103(g) (1) request for an inspection of the No. 6
Preparation Plant. (See Exhibit C).

13. On Cctober 31, 1985, as a result of the Cctober 24,
1985 request, MSHA I nspector N cholas J. Kohart visited
the No. 6 Preparation Plant for the purpose of
conducting a section 103(g)(1) spot inspection.

14. Upon I nspector Kohart's arrival he was met by
Messrs. Myl an and Poorman who informed himthat they
were the authorized mne representatives.

15. Inspector Kohart and Messrs. Myl an and Poor nman
appeared at the mne office that norning for the
pur pose of conducting the section 103(g) (1) spot
i nspecti on.

16. Said inspection was commenced, however, during the
course of the inspection, Messrs. Mylan and Poor man
were ordered off of the mine property by David J.
Benj am n, President of Benjam n Coal Conpany.

17. M. Benjanmin refused to recogni ze the UWA as a
m ners' representative because a majority of the
enpl oyees of Benjam n Coal Conpany had voted agai nst
the UMM as their representative in the el ection of
March 14, 1984.



18. Enpl oyees, i.e., mners, had in the past been
al | owed by Benjam n Coal Conpany to acconpany federa
i nspectors on inspections at the No. 6 Preparation Plant.

19. On April 15, 1986, the Secretary of Labor filed the
conpl ai nt before the Federal Mne Safety and Health
Revi ew Commi ssion, which is the subject of this action

20. The No. 1 Strip Mne's annual production tonnage is
approxi mately 438,496. The Benjam n Coal Conpany's
annual production tonnage is between 1,100, 000 tons and
1, 500, 000 tons.

21. The history of previous violations during the
24-nmonth period preceding the filing of this conpl aint
was 103 over 68 inspection days. The respondent has no
previous history of a section 105(c) violation.

An unopposed notion by the UMM to anmend the stipul ations
was granted, and paragraph 8 above was amended as foll ows:

8(a). In a decision issued on July 31, 1985, an
adm ni strative | aw judge of the National Labor
Rel ati ons Board determ ned that unfair |abor practices
committed by Benjam n Coal Conpany had precl uded the
conducting of a fair election and he therefore ordered
the el ection of March 14, 1984, set aside (decision
attached as Exhibit D). The judge concl uded further
that said unfair |abor practices were so egregi ous as
to preclude the holding of a fair election in the
future and that a previous el ection, conducted on
Novenber 17, 1983, in which the UMM obtained a
majority vote, constituted a nore reliable indicia of
enpl oyee desires. The judge therefore concluded, as a
matter of law, that the UMM was, and had been since
November 1983, the designated representative of a
majority of enployees at the Benjam n mne.

8(b). The Adm nistrative Law Judge Deci sion, attached
as Exhibit "D," has been appealed to the National Labor
Rel ati ons Board, where said appeal is still pending.
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Di scussi on

The facts in this case are not in dispute. The respondent's
No. 1 Strip Mne enploys approximately 262 mners. The No. 6
Preparation Plant is part of the mne, and approxi mately 35
m ners are enployed at the plant.

On Cctober 21, 1985, four miners who worked at the
preparation plant designated the UMM as their representative.
This witten designation was filed with MSHA's District 2 Manager
and a copy was sent to the respondent in accordance with 30
C.F.R 040.2(a) and 40.3(b). The designation listed Barry Ml an
and Lester Poorman as the UMAA officials serving as
representatives. M. Mylan and M. Poornman both are enpl oyed by
the UMM as Health and Safety Representatives, and neither is
enpl oyed by Benjam n Coal Conpany.

On Cctober 24, 1985, M. Mlan filed a request with MSHA for
a section 103(g) (1) spot inspection of the preparation plant. In
response to that request, MSHA Inspector N cholas J. Kohart
visited the preparation plant on Cctober 31, 1985, for the
pur pose of conducting the spot inspection. Upon his arrival,
I nspect or Kohart was net by M. Myl an and M. Poornman who
informed himthat they were the authorized representatives of the
mners at the plant. M. M/lan and M. Poorman intended to
acconpany | nspector Kohart on his inspection as the mners
representative pursuant to section 103(f) of the Act.

I nspect or Kohart commenced his inspection, acconpani ed by
M. Mlan and M. Poorman. Upon | earning of the presence of M.
Myl an and M. Poornman, respondent's President, David Benjam n,
went to the plant and ordered themoff the mne property. M.
Benjanm n's action was pronpted by his refusal to recognize the
UMM as the miners' representative because a mgjority of his
enpl oyees had voted agai nst the UMM as the collective bargaining
representative of miners in an NLRB directed el ection held on
March 14, 1984. Respondent's mners had in the past been
permtted to acconpany MSHA i nspectors on inspections at the
pl ant .

Thereafter, on Novenber 4, 1985, M. Mlan and M. Poornman
filed a conplaint with MSHA all eging that the respondent's
refusal to allow themto acconpany | nspector Kohart as the
m ners' representatives pursuant to section 103(f) of the Act
violated their rights under section 105(c) of the Act. NMSHA
conducted an investigation of the conplaint, and upon its
conpletion filed the instant conplaint on behalf of M. MIlan and
M. Poorman on April 15, 1986.
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Respondent's Argunents

The respondent contends that the designation of the UMM as
the representative of the mners by only four (4) mners is not
effective to confer representative status on the UMM over nany
times that number of mners. Consequently, respondent contends
that the allegation that it violated section 105(c) of the Act by
its actions cannot be sustai ned. Respondent asserts that its
actions were not notivated because of the exercise of any rights
under the Act by M. Mylan and M. Poorman, and that it is clear
that it has always pernmitted mners' representatives to take part
in MSHA inspections. In this instance, however, the respondent
mai ntains that it refused to recognize the UMM as the
representative of its mners because a majority of its miners had
declined to have the UMM act as their representative.

The respondent al so contends that the conpl aint should be
di sm ssed because it was not filed until well after the statutory
and regulatory tine limts set forth for the filing of a
conpl aint of discrimnation, discharge or interference with the
Conmi ssi on.

In support of its principal argunent, the respondent points
out that the Act contains no definition of a representative of
mners. It recognizes that 30 C.F.R [40.1 defines a
representative of mners as "any person or organization which
represents two or nore mners at a coal or other mne for the
purpose of the Act . . .," and states that the Secretary of
Labor, in support of this definition has stated that:

The purposes of the Mne Act are better served by
allowing nultiple representatives to be designated.
This insures that all mners have the opportunity to
exercise their right to select the representative of
their choice. . . . 43 Fed.Reg. 29508 (July 7, 1978).

Respondent argues that if all mners have the "right to
sel ect the representative of their choice" the clainmed violation
of section 105(c) cannot, in this case, be sustained. If nminers
have the right to select a representative of their own choice
respondent asserts that the designation of the UMM as
representative for all of its mners or for all mners at the
preparation plant by only four mners nust be ineffective since
neither the 31 other mners enployed at the
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pl ant nor the 258 other mners enployed at the mne can be forced
to accept the UMM as their representative under the Act by the
action of four individuals. Because this is not a proper
designation fromthe persons the UMM purports to represent,
respondent concludes that it cannot be penalized for refusing to
recogni ze the UMM as the representative of its mners during the
i nspection of Cctober 31, 1985.

Respondent mai ntains that MSHA and the UMM do not cl aim
that the UMM is the representative of the four m ners that
designated the UMM as their representative, but interpret the
designation of four mners as being the effective designation of
all mners at the mne. In support of this conclusion, the
respondent states that MSHA's consideration of the designation by
the four mners to be of wide application is evidenced by the
fact that the respondent was cited on June 25, 1986, for refusing
to allow the UMM to take part in an inspection on June 19, 1986,
at the site of an accident many mles away fromthe plant and
where none of the mners that signed the designation work.

Respondent argues that if the designation by four mners is
effective for other miners at the mne, then this is contrary to
MSHA' s expressed interpretation of the Act's intent "that al
m ners have the opportunity to exercise their right to select the
representative of their choice. . . ." Therefore, the UMM
cannot, as it purported to be, be the representative of al
m ners at the Company or of all mners at the plant since the
m ners presumably have the right to remain unrepresented or
choose their own representative.

Respondent cites section 103(f) of the Act which states:
"Where there is no authorized m ner representative, the Secretary
or his authorized representative shall consult with a reasonabl e
nunber of mners concerning matters of health and safety in such
m ne." (Enmphasis added.)

Citing the legislative history of this provision, the
respondent points out that the Joint House and Senate Conference
Conmittee stated: "The Senate required the Secretary to consult
with a reasonabl e nunber of miners if there was no authorized
representative of mners. The House amendnent did not contain
this protection for unorganized mners."

Respondent maintains that MSHA is required to consult with a
"reasonabl e nunber of m ners" when there is no authorized
representative, and that the designation of a representative by
four of several hundred m ners cannot relieve it of
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this responsibility and deprive other mners of the right to be
consul ted. Respondent concludes that if a reasonabl e nunber of

m ners nust be consulted when there is no authorized
representative, the authorized representative of a group of

m ners nust be sel ected by a reasonabl e nunber of mners, and
that four mners is hardly a reasonabl e nunber in determning the
representative for over 250 m ners.

Respondent asserts that it is clear that Congress had in
mnd that the term"authorized representative of the mners”
applied to organi zed m nes where MSHA woul d consult with the
representative that had been selected by a majority of the
enpl oyees, and the reason that MSHA is required to consult with a
"reasonabl e nunber of miners" where there is no authorized
representative, is because in an organized mne by definition
the authorized representati ve woul d have been selected by a
majority, i.e., reasonabl e nunber of m ners.

Respondent maintains that if four mners may effectively
designate a representative for all other mners, then the
remai ning mners would al so | ose val uable rights and protections
under section 103(g) of the Act which states:

(1) Whenever a representative of the mners or a mner
in the case of a coal or other mine where there is no
such representative, has reasonabl e grounds to believe
that a violation of this Act or a mandatory health or
safety standard exists, or an inmm nent danger exists,
such mner or representative shall have a right to
obtain an i medi ate i nspection by giving notice to the
Secretary or his authorized representative of such
vi ol ati on or danger. "

Citing the legislative history of this provision, respondent
points out that the Joint House and Senate Conference Committee
stated: "The conference substitute conforns to the Senate Bill
except that such inspections can be requested only by a
representative of mners, or by a mner where there is no
representative of mners at the tine."

Respondent argues that if the UMM is the representative of
the mners at the mne and plant by virtue of the designation of
four mners, then by statutory nmandate all other mners |ose
their rights under section 103(g) of the Act. The statute and the
| egislative history make it entirely clear that if there is a
representative of miners at a mne, then the mners are to be
represented by that representative
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for purposes of the Act, and they lose the right to act

i ndi vidual | y because of the presence of a representative of
mners. Simlarly, if there is a representative of the mners at
the m ne, mners apparently |ose the right under the Act to be
consulted at the time of an inspection pursuant to section
103(f).

Respondent concludes that if mners are going to | ose
val uabl e rights under the Act to act individually because they
must deal through a representative, then they must be involved in
the selection of that representative. Respondent suggests that to
allow four mners to designate the representative for all other
m ners deprives themof their freedom of choice and requires them
to be represented by an entity they have in this instance
previously rejected, and is contrary to the purpose of the Act as
set forth by MSHA which is allegedly best served by allow ng al
m ners "the opportunity to exercise their right to select the
representative of their choice." [43 Fed. Reg. 29508 (July 7,
1978) ].

Respondent mai ntains that by refusing to recognize the UMM
as the representative for all of its mners, or as the
representative of the mners at the preparation plant, it did not
viol ate section 105(c) of the Act. It concludes that the UMM
cannot, consistent with the regulations nor the spirit of the
Act, be the representative for mners that have not authorized it
to represent them

Respondent argues further that allowi ng four mners to
designate a representative for other mners also conflicts with
the mners' rights under the National Labor Rel ations Act (NLRA)
In support of this argunent, respondent asserts that section 7 of
this statute permts enployees (mners are included in the
definition of enpl oyees) to engage in concerted activity for
pur poses of collective bargaining or other nmutual aid or
protection. Section 7 also states that enployees may refrain from
engagi ng in such concerted activities. Concerted activities for
pur poses of other nutual aid or protection includes matters of
safety and health in the workplace. NLRB v. Washi ngton Al um num
Co., 370 U.S. 9, 8 L.Ed.2d 298 (1962); Weeling-Pittsburgh Stee
Corp. v. NLRB, 618 F.2d 1009 (3d Cir.1980); Way Electric
Contracting, Inc., 210 NLRB 757, 86 LRRM 1589 (1974).

Respondent points out that under the NLRA a representative
of the enpl oyees selected by a mgjority of the enpl oyees becones
t he exclusive representative of the enployees. [NLRA 0O9(a), 29
U S.C 0159(a) ]. In 1984 an election was held in which the UMA
sought to becone the exclusive representative
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of the respondent's enpl oyees (mners), and that the enpl oyees
(mners), by a vote of 261 to 209, voted agai nst having the UMM
as their representative. Since that tine, the enployees (niners)
have not indicated any desire to have the UMM represent them for
any purposes other than the purported designation by four

i ndi vidual s of the UMM as the representative of m ners under the
Act .

The respondent suggests that because enpl oyees (m ners) have
the right to refrain frombeing represented under the NLRA a
determ nation allow ng four individuals to select the
representative for many other mners would abrogate their right
to refrain fromengaging in collective activity, and that any
recognition by an enployer of a union as a representative of
enpl oyees that have not selected the union as their
representative can be an unfair |abor practice under section
8(a)(2) of the NLRA, 29 U.S.C. [158(a)(2). Pick-M. Laurel Corp
v. NLRB, 625 F.2d 476 (3d. Cir.1980). Moreover, if the UMM is
their representative, the mners lose their rights to act
i ndi vidual |y pursuant to sections 103(f) and (g) of the Mne Act.

The respondent points to the fact that MSHA has stated that
t he purpose of the Mne Act are better served by having al
m ners "exercise their rights to select the representative of
their choice. . . ." If this is the case, respondent further
suggests that miners also have the right to refrain from
selecting a representative and are free to pursue their rights
under the Act individually. Further, if mners are free under the
Act to refrain fromhaving the UMM represent them respondent
concl udes that the designation of the UMM as their
representative by others nust be invalid. Respondent further
concludes that allowing the UMM to gain representative status
over other mners based on the actions of four mners would
directly conflict with the conprehensive schenme for the selection
of a union established under the NLRA as well as the apparent
intent of the Mne Act.

The respondent maintains that if the UMM had won the
el ection and had been certified as the exclusive representative
of the enpl oyees at the conpany, it would, as contenpl ated by
Congress, be the authorized representative of the mners under
the M ne Act. Since the UMM, a |abor organization, did not wn
the el ection and has not been certified as the representative of
respondent' s enpl oyees, it cannot now achi eve the status of a
representative for hundreds of miners based on the actions of
four mners, and that as a | abor organization, it nust follow the
procedures of the NLRA to gain the status of representative for
hundreds of m ners.
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Respondent concludes that to interpret the Mne Act to allow a
union to gain a status as representative for enployees w thout
their consent, would fly in the face of the |ong established
schenme of the NLRA, and that Congress could not have intended a
result whereby an enpl oyer could refuse to recognize a union that
has been rejected by a majority of his enpl oyees but the sane
enpl oyer woul d have to recogni ze the same union as the
representative of the same enpl oyees because a few of those
enpl oyees had designated the union as representative for the
enpl oyees.

Sunmmarizing its position on the merits, the respondent
concl udes that the designation of the UMM as the representative
of miners at its mine by four mners is inconsistent with both
the M ne Act and the National Labor Rel ations Act, because there
is no authority allowing two or nore mners to select a
representative for many tines that nunber of mners. This is
particularly true if the Acts' purposes are better served by
allowing mners to select representatives of their choice.

Respondent concl udes that the designation that purported to
designate the UMM as the representative of mners that did not
indicate a willingness to waive their individual rights under the
Act in favor of having the UMM act as their representative is
clearly defective, and consequently, its refusal to recognize the
UMM under these circunstances is not violative of section
105(c) (1) of the Mne Act. Moreover, the respondent naintains
that its actions were clearly not notivated because of the
exerci se of rights protected under the Act by the UMM, but
i nstead, were based on the act of its enpl oyees that had
previously rejected the UMM as their representative.

In addition to its argunents on the nerits of its asserted
defense in this case, the respondent asserts that MSHA' s
conpl ai nt shoul d be dismssed as untinely. Cting the tine
requi renents of section 105(c)(3) of the Act, and Conmi ssion
Rul es 40 and 41, 29 C.F.R [02700.40 and 2700. 41, respondent
states that MSHA is required to nake a witten determ nation of a
violation within 90 days of receipt of a conplaint and to
imediately file its conplaint with the Commission if it believes
that a violation of section 105(c)(1) has occurred. Respondent
points out that 29 C.F.R [2700.41(a) further delineates that
MSHA shall file its conplaint with the Conm ssion within 30 days
of any determ nation that a violation has occurred.



~39
Since the conplaint by M. My/lan and M. Poorman was filed with
MSHA on Novenber 4, 1985, the respondent naintains that NMSHA
shoul d have filed its conplaint by March 5, 1986. Respondent
cal cul ates that 90 days from Novenber 4, 1985 is February 3,
1986; and 30 days from February 3, 1986, falls on March 5, 1986.
I nst ead, respondent points out that MSHA failed to file its
conplaint with the Comm ssion until April 15, 1986.

The respondent asserts that MSHA had anpl e opportunity to
file a conplaint within the mandated tinme limts. Mbreover,
respondent asserts that the instant case is not one where an
unsophi sticated party not knowing their rights under the Act
failed out of ignorance to take advantage of his right to file a
conplaint, and that the alleged discrin natees are
representatives of the UMM, a |arge, sophisticated |abor
organi zation that is fully capable of filing a conplaint within
the required time limts and has historically been involved in
such litigation under the Act.

MSHA' s Argunent s

In support of its position in this case, MSHA initially
poi nts out that under the anal ytical guidelines established by
the Conmi ssion in Secretary on behalf of Pasula v. Consolidation
Coal Corp., 2 FMSHRC 2786 (Cctober 1980), rev'd on other grounds
sub nom Consolidation Coal Corp. v. Marshall, 663 F.2d 1211 (3d.
Cir.1981), and Secretary on behal f of Robinette v. United Castle
Coal Conpany, 3 FMBSHRC 803 (April 1981), a prima facie case of
discrimnation is established if a mner proves by a
preponder ance of the evidence that (1) he engaged in protected
activity, and (2) the adverse action taken agai nst hi mwas
nmotivated in any part by that protected activity. Pasula, 2
FMSHRC at 2799-2800; Robinette, 3 FMBHRC at 817-818. In order to
rebut a prima facie case, an operator nust show either that no
protected activity occurred or that the adverse action was in no
part notivated by protected activity.

MSHA submits that a prinma facie case of a violation of
section 105(c) of the Act has been proven in this case, and that
section 103(f) of the Act provides the statutory right which
gives rise to the protected activity at issue. MSHA points out
that section 103(f) provides rights to mners and their
representatives in connection with their participation in MSHA
i nspections, and that in fulfilling his statutory rul emaking
mandat e, the Secretary of Labor issued an Interpretative Bulletin
at 43 Fed.Reg. 17546 (April 25, 1978) setting forth the scope of
section 103(f). MSHA maintains that this
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interpretative bulletin is entitled to deference unless it can be
said not to be a reasoned and supportable interpretation of the
Act, and that the courts have often held that considerable
respect is due the interpretation given a statute by the officers
or agency charged with its admnistration. \Wirlpool Corporation
v. Marshall, 445 U.S. 1 (1980); Ford Motor Credit Conpany v.

Ml hollin, 444 U. S. 555 (1980); Murning v. Famly Publication
Service, Inc., 411 U S. 356 (1973); Skidmore v. Swift & Conpany,
323 U.S. 134 (1944).

MSHA asserts that as set forth within the preanble of the
interpretative bulletin, the Departnment of Labor is responsible
for interpreting and applying the statutes which it adm nisters,
and that publication of all interpretative positions by the
Department is useful in informng the general public and
i nterested segnents of the public of positions on particul ar
provisions of certain statutes. The deference to be afforded
interpretative bulletins has been specifically addressed in
matters arising under the Fair Labor Standards Act of 1938 (29
U S.C. 0201 et seq.). The regulatory provisions of the Fair
Labor Standards Act specifically sets forth that "such
interpretations of the Act provide a practical guide to enployers
and enpl oyees as to how the office representing the public
interest inits enforcenent will seek to apply it" and
"constitute a body of experience and informed judgment to which
courts and litigants may properly resort for guidance.” 29 C F. R
0779.9

MSHA cites the introductory statenent contained in the
interpretative bulletin, at 43 Fed.Reg. 17546, and mai ntai ns t hat
the bulletin explicity provides that a representative authorized
by the mners shall be given an opportunity to acconpany the
i nspector, and that an operator's refusal to allow participation
by a representative of miners is a violation of the Act which
subj ects the operator to a citation and penalty under sections
104 and 105. MSHA points out that the bulletin also cites the
Congressi onal mandate that the scope of the protected activities
be broadly interpreted by the Secretary to include participation
in mne inspections, and specifically states that "[a] refusal by
an operator to conply with the requirenents of section 103(f) is
an act which "interferes' with the exercise of statutory rights.”
Accordi ngly, MSHA concl udes that the provisions of section 105(c)
apply to discrimnation or interference with the inspection
participation right. 43 Fed. Reg. 17547.

MSHA argues that on the facts of this case, the respondent
interferred with M. Mylan's and M. Poornman's statutory rights
to act as representatives of the mners at its No. 6
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Preparation Plant, and that this interference constitutes an
adverse action agai nst them because of their attenpt to
participate in protected activity.

MSHA mai ntai ns that the respondent’'s contention that M.
Myl an and M. Poornman engaged in no protected activity because
they were UMM representatives and the UMM had lost a
representation election is without nmerit. MSHA states that the
fact that the UMM did or did not represent the respondent's
m ners pursuant to NLRB | aw does not forecl ose representation
pursuant to the Mne Act. In support of its argunment, NMSHA
mai ntains that in 1978 the Secretary promnul gated regul ati ons at
Part 40 which inter alia defined a representative of mners, and
that the | anguage of Part 40.1(b) clearly sets forth that "any
person or organization representing two or nore mners at a coa
mne is a representative of mners for purposes of the Federal
M ne Safety and Health Act of 1977." Moreover, NMSHA points out
that the preanble to Part 40 specifically addresses the term
"representative" as it is applicable to NLRB |l aw and the M ne
Act, and states that the Secretary, in addressing the coments
filed during MSHA' s rul enaking, stated that a broad definition
woul d be preferable to a narrow one and that "any attenpt to
limt the manner in which representatives are selected would be
intrusive into | abor-managenent relations at the mne and not in
keeping with the spirit if mner participation,” 43 Fed. Reg.
29508.

MSHA mai ntai ns that the selection of the UMM as
representative of mners in the instant proceeding neets the
Secretarial guarantees outlined above, and that the selection of
the UMM as "mner representatives" on Cctober 21, 1984, by four
m ners who worked at the respondent’'s No. 6 Preparation Plant was
in accordance with the Act and its inplenmenting regul ati ons at
Part 40.

MSHA al so mai ntains that the argunent that the UMM
representatives were not enpl oyees of the respondent, and thus
not able to represent the mners at the preparation plant is
wi thout nerit. In support of this conclusion, MHA cites Judge
Broderick's decision in Consolidation Coal Company v. United M ne
Wor kers of America, 2 FMBHRC 1403 (June 12, 1980), affirmed by
t he Conm ssion at 3 FMBHRC 617 (March 21, 1981), hol ding that
non- enpl oyees nmay be representatives of mners wthin the nmeani ng
of the Act even though they failed to formally file as
representatives pursuant to the Part 40 regul ati ons.
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MSHA al so relies on Judge Morris' decision in Enery M ning
Corporation v. MSHA and the UMM, Intervenor, 8 FMSHRC 1182
(August 7, 1986), upholding a citation for a violation of section
103(f) of the Act because of Emery's refusal to permt an
i nternational representative of the UMM to acconpany an NMSHA
i nspector on an inspection of its mne without first executing a
wai ver of liability. In that case, Judge Morris specifically held
t hat Congress contenpl ated that non-enpl oyees may be
representatives of mners, and that the UMM representative was
within the "person or organi zati on" concept defined at Part
40. 1(b). Further, Judge Mirris rejected Emery's argunent that a
di stinction exi sted between enpl oyee and non-enpl oyee ni ners
representative, citing footnote 18 of Council of Southern
Mount ai ns, Inc. v. Federal Mne Safety and Health Revi ew
Conmi ssion, 751 F.2d 1418, 1419 (D.C. G r.1985), where the Court
stated that the Mne Act "nmerely refers to "representatives' and
does not articulate any distinction between the rights of
enpl oyees and non-enpl oyee representatives." Judge Mrris
concl uded that both the individual international representative
and the UMM net the definition of "miners' representative.”

MSHA concludes that it is wthout question that the UMM and
its representatives are proper representatives of mners at the
respondent's No. 6 Preparation Plant within the meaning of the
M ne Act, and that the respondent's failure to recognize this
representative status because of an asserted | ost NLRB
representation election is violative of the UMM s and its
i ndi vidual representatives' statutory rights under section 103(f)
of the Act. MSHA nmaintains that the Congressional purposes in
enacting the Mne Act and the NLRB Act are clearly distinct and
separate. It points out that the former is a renedial statute
designed to pronote the safety and health of the nminer, and that
Congress pronul gated specific individual statutory rights to
m ners as individual workers not as nenbers of any union, while
the latter was designed to mnimze industrial strife and inprove
wor ki ng condi ti ons by encouragi ng enpl oyees to pronote their
interests collectively. Accordingly, MSHA further concl udes that
NLRB | aw and the results of any NLRB el ection are not controlling
in this proceeding.

MSHA' s Proposed Civil Penalty Assessnent

In support of its proposal for a civil penalty assessnent
for the respondent’'s violation of section 105(c) of the Act, NMSHA
has submtted information with respect to the civil penalty
criteria found in section 110(i) of the Act. NMSHA
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asserts that the respondent was negligent in refusing to
recogni ze the statutorily guaranteed rights of m ner
representatives, and that its conduct in this regard displays a
| ack of due diligence for the rights of mners and presents a
"chilling effect” on those rights. MSHA considers the violation
to be serious, and concludes that the respondent displayed no
good faith in attenpting to abate the violation in that it has
remai ned adamant in its refusal to recognize the UMM as the

m ners' representative in this case.

MSHA' s brief does not address the issue of the tineliness of
its conplaint, and the respondent's request for a dismssal on
the ground that the conplaint was not tinely filed.

The UMM s Argunents

The UMM states that the respondent has admitted that it
recei ved the designation of the UMM pursuant to 30 CF.R [
40. 3, as a representative of mners at the No. 6 Preparation
Plant, which listed the conpl ai nants Myl an and Poorman as the
UMM officials serving as representatives, and that it also
admts that it refused to permt M. M/lan and M. Poorman to
acconpany an MSHA inspector on a spot inspection on Cctober 31
1985. The UMM rejects the respondent’'s argunent that the UMM
cannot be a representative of mners at the plant because it did
not receive a majority of the votes in a March 14, 1984, el ection
conduct ed under the National Labor Relations Act (NLRA) for
sel ection of an exclusive collective bargai ni ng agent, and
because non-enpl oyees nmay not serve as miners' representatives
under the Mne Act as totally groundl ess.

The UMM asserts that its status as exclusive collective
bar gai ni ng agent under the NLRA is conpletely irrelevant to its
status as a representative of mners under the Mne Act. In
support of its position, the UMM points out that the Act nakes
nunerous references to mners' representatives for a variety of
pur poses, and that one of the major functions of a mners
representative is the wal karound right found in section 103(f).
Al t hough the Act does not define the term"representative of
m ners” and the simlar terns used throughout the sections of the
Act footnoted at page 5 of its initial brief, the UMM points out
that by rul emaki ng cul minating on July 7, 1978, the Secretary of
Labor issued regulations which at 30 C.F. R 040.1(b), defines
the termas foll ows:
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"Representative of mners" means:

(1) Any person or organization which represents two or
nmore mners at a coal or other mine for purposes of the

Act, and

(2) "Representatives authorized by the mners," "mners
or their representative," "authorized m ner
representative,” and other simlar terns as they appear
in the Act.

The UMM maintains that since it has been designated by four
mners as their representative at the preparation plant, it is
clearly an "organi zation which represents two or nore mners" at
the plant and neets the facial definition of "representative of
m ners” under 30 C.F.R Part 40, and nothing in that definition
indicates that a "representative of mners" nust either have been
selected by a majority of all mners or have been certified as
t he exclusive collective bargai ning agent under the NLRA. In
addition to the clear |anguage of section 40.1(b), the UMM cites
the preanble to Part 40, 43 Fed. Reg. 29508 (July 7, 1978), which
states in pertinent part as follows:

[ Some] commenters suggested that the National Labor

Rel ati ons Board (NLRB) definition of representatives be
applied while others suggested that the representatives
shoul d be elected by a mgjority. . . . [T]he NLRB
definition is inappropriate because the NLRB definition
of "Representative" concerns itself with a
representative in the context of collective bargaining.
The meani ng of the word representative under this Act
is conpletely different. Additionally the rights of
nonuni on mners would be severely Iimted by a
definition of "Representative of Mners" based on the
col l ective bargai ning concept. Furthernore, the
"majority rule"” concept is a fundanental conponent of
the NLRB definition of representative, which

contenpl ates only one union mner representative at
each m ne. The purposes of the Mne Act are better
served by allowing nultiple representatives to be
designated. This insures that all mners have the
opportunity to exercise their right to select the
representative of their choice for the purpose of
perform ng the various functions of



~45
a representative of mners under the Act and within
the framework of each provision

The UMM argues that nothing in the Mne Act or its
| egi slative history indicates any Congressional intent to linmt a
representative of mners under the Act to an organi zation or
i ndi vidual selected by a majority of the mners or to an
organi zation certified as the exclusive bargai ni ng agent under
the NLRA. The UMM points out that the Secretary of Labor, who is
charged with enforcing the Mne Act and pronul gati ng regul ati ons
t hereunder, has determ ned precisely the opposite through carefu
rul emaki ng proceedi ngs, in which the respondent’'s precise
argunent was raised, considered fully, and rejected.

Citing United Mne Wrkers v. FMSHRC, 671 F.2d 615, 626
(D.C.Cir.1982) and Magma Copper Co. v. Secretary of Labor, 645
F.2d 694, 696 (9th Cir.1981), the UMM further points out that
the Courts have held that safety legislation is to be liberally
construed to effectuate the congressional purpose and that
deference is to be given to the Secretary's reasoned and
reasonabl e statutory construction as enunciated in his
promul gat ed regul ati ons. The UMM concl udes that the Secretary's
regul atory definition of "representative of mners" is "a
reasoned and supportable interpretation of the Act," and that the
UMM, designated by four miners at the No. 6 Preparation Plant,
is not precluded frombeing a "representative of mners" within
the nmeaning of 30 C.F.R [40.1(b) and the M ne Act nerely
because it |acks certification as the exclusive collective
bar gai ni ng agent under the NLRA

The UMM finds no nerit in the respondent’'s contention that
the UMM and its safety and health representative cannot be
representatives of mners under the M ne Act because they are not
enpl oyed by the respondent. In support of its argunment, the UMM
mai ntai ns that one of the nost inportant functions of a mners
representative under the Act is the inspection wal karound ri ght
under section 103(f). Quoting the pertinent provision of that
section which provides that "such representative if mners who is
al so an enpl oyee of the operator shall suffer no | oss of pay
during the period of his participation in the inspection nade
under this subsection,” the UMM suggests that if all mners
representatives were required to be enpl oyees of the operator
t he enphasi zed | anguage woul d be neani ngl ess surpl usage. The UMM
concl udes that Congress obviously contenplated and i ntended that
non- enpl oyees, as well as enpl oyees, could be designated as
representatives of mners, and that Comn ssion Judges Broderick
and Morris reached precisely this conclusion in
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Consol idation Coal Co. v. UMM, 2 FMSHRC 1403, 1408 (1980), and
Emery Mning Corp. v. Secretary of Labor, 8 FMSHRC 1182, 1202
(1986) (review pending).

In addition, the UMM ponts out that its safety and health
representatives receive much the sanme training as MSHA gives to
its inspectors, and that perm tting non-enpl oyees to serve as
m ners' representatives furthers the purposes of the Act by
allowi ng participation by representatives specially trained in
safety and health matters.

In further response to the respondent's argunents, the UMM
asserts that the purpose of a wal karound representative under
section 103(f) is not to represent all of the mners for purposes
of collective bargaining, but rather, to assist MSHA and the
m ners who have selected himin enforcing the statutory and
regul atory safety and health standards. The UMM concl udes t hat
nothing in the Act or 30 CF.R Part 40 requires that a mners
representative be the exclusive representative for purposes under
the Act, or represent all miners, or be selected by a mgjority of
mners. Quite the contrary, as stated by the Secretary in the
preanble to Part 40, "the rights of nonunion mners would be
severely Iimted by a definition of "Representative of Mners
based on the coll ective bargai ning concept. Furthernore,

[t]he purposes of the Mne Act are better served by all ow ng
multiple representatives to be designated."” 43 Fed. Reg. 29508
(July 7, 1978).

The UMM further concludes that its designation as a
representative of miners under the Act does not nmean that the
other mners enployed at the respondent's No. 1 Strip M ne have
been forced to accept the UMM as their representative under the
Act by the action of four individuals because no excl usive
representative "for the purposes of collective bargaini ng" under
section 9(a) of the NLRA has been selected by the Part 40
designation involved in this case, nor have the rights of any or
all other respondent's mners to sel ect one or nore other
representatives under the Act been interferred with in any
manner. Those miners are free to designate any representative(s)
t hey choose, or to continue not to designate other
representatives under Part 40.

Finally, the UMM concludes that the respondent's refusal to
permt the conplainants to acconpany an MSHA i nspector during the
i nspection on Cctober 31, 1985, interferred with the exercise of
their statutory rights under section 103(f) of the Act, and
therefore was a violation of section 105(c) (1) of the Act. Under
the circunstances, the UMM asserts that the
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respondent was properly cited for a violation and that a civil
penalty for that violation nust be assessed.

Fi ndi ngs and Concl usi ons

In order to establish a prima facie case of discrimnation
under section 105(c) of the Mne Act, the conpl ai nants bear the
burden of production and proof to establish (1) they engaged in
protected activity and (2) that the adverse action conpl ai ned of
was notivated in any part by that activity. Secretary on behal f
of Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2768 (1980),
rev'd on other grounds sub. nom Consolidation Coal Conpany v.
Marshal |, 663 F.2d 1211 (3d Cir.1981); and Secretary on behal f of
Robi nette v. United Castle Coal Conpany, 3 FMSHRC 803 (1981).
Secretary on behalf of Jenkins v. Hecl a-Day M nes Corporation, 6
FMSHRC 1842 (1984). The operator may rebut the prima facie case
by showi ng either that no protected activity occurred or that the
adverse action was in no way notivated by protected activity. If
an operator cannot rebut the prima facie case in this manner it
may neverthel ess affirmatively defend by proving that (1) it was
al so notivated by the conpl ai nants' unprotected activities al one.
The operator bears the burden of proof with regard to the
affirmati ve defense. Haro v. Magma Copper Conpany, 4 FMSHRC 1935
(1982). The ultimate burden of persuasion does not shift fromthe
conpl ai nant. Robinette, supra. See al so Boich v. FMSHRC, 719 F.2d
194 (6th G r.1983); and Donovan v. Stafford Constructi on Conpany,
No. 83-1566, D.C.Cir. (April 20, 1984) (specifically approving
t he Conmi ssion's Pasul a- Robinette test). See al so NLRB v.
Transportati on Managenent Corporation, --- US. ----, 76 L.Ed.2d
667 (1983).

The respondent in this case is charged with a violation of
section 105(c) (1) of the Act for allegedly interferring with the
asserted statutory right of the conplainants to acconpany an NMSHA
i nspector during his inspection rounds in their capacity as the
designated mners' wal karound representatives pursuant to section
103(f) of the Act. The undisputed facts establish that on October
21, 1985, four mners working at the respondent’'s No 6
Preparati on Plant designated the UMM as their representative in
the exercise of their rights under the Act, and that the UMM in
turn designated conplainant Barry Mylan as its representative,
and conpl ai nant Lester Poorman as its alternate representative.
M. Mlan and M. Poorman are enpl oyed by the UMM as health and
safety representatives and are not enpl oyed by the respondent.
The designation of M. Mylan and M. Poorman as the
representative of the mners was filed with MSHA s District
Ofice pursuant to 30 CF. R [040.3, and a copy was served on the
respondent.
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It is also undisputed that on Cctober 31, 1985, an MSHA i nspector
visited the mne for the purpose of conducting a section
103(g) (1) spot inspection, and when M. M/l an and M. Poorman
attenpted to acconpany the inspector on his inspection rounds in
their capacity as the miners' designated wal kar ound
representative, the respondent ordered them off the property and
woul d not permit themto acconpany the inspector

Section 105(c)(1) of the Act provides in pertinent part as
fol | ows:

No person shall discharge or in any manner discrimnate
against or otherwise interfere with the exercise of the
statutory rights of any mner, representative of mners
* * * in any coal or other mne subject to this Act
* * * pecause of the exercise by such m ner
representative of mners * * * on behalf of hinself
or others of any statutory right afforded by this Act.
(Enphasi s added) .

Section 103(f) of the Act, commonly referred to as "the
wal karound right,"” provides as foll ows:

Subject to regulations issued by the Secretary, a
representative of the operator and a representative
aut horized by his mners shall be given an opportunity
to acconmpany the Secretary or his authorized
representative during the physical inspection of any
coal or other mne made pursuant to the provisions of
subsection (a), for the purpose of aiding such
i nspection and to participate in pre- or
post -i nspection conferences held at the mne. Were
there is no authorized mner representative, the
Secretary or his authorized representative shal
consult with a reasonabl e nunber of niners concerning
matters of health and safety in such mne. Such
representative of mners who is also an enpl oyee of the
operator shall suffer no | oss of pay during the period
of his participation in the inspection nmade under this
subsection. To the extent that the Secretary or
aut hori zed representative fromeach party would further
aid the inspection, he can permit each party to have an
equal nunber of such additional representative of
m ners
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who is an enpl oyee of the operator shall be entitled
to suffer no loss of pay during the period of such
participation under the provisions of this subsection.
Conpliance with this subsection shall not be a
jurisdictional prerequisite to the enforcenent of
any provision of this Act. (Enphasis added).

The critical issue in this case is the interpretation to be
pl aced on the term"m ner representative" or "authorized
representative" of mners. The respondent's principal contention
is the assertion that the UMM could not be the "m ner
representative" or "authorized representative" of mners at its
preparation plant because the UMM | ost a representation el ection
conducted by the NLRB, and that the designation by four mners of
the UMM as their representative is inconsistent with both the
M ne Act and the National Labor Relations Act because there is no
authority allowing two or nore mners to select a representative
for many tines that nunber of miners at the mne. Respondent
suggests that the purpose of the Mne Act is better served by
allowing a majority of the mners to select their own
representative, and that to permt four mners to designate the
UMM as their representative inpedes the "freedom of choice”
avail able to the other mners, and flies in the face of the
statutory schene of the National Labor Relations Act and the M ne
Act .

As correctly stated by the parties, the Mne Act does not
specifically define the term"representative of mners," nor does
it set out all of the paraneters of the statutory right of a
mner's representative to serve as a wal karound in a
representative capacity. However, in the exercise of his
rul emaki ng authority pursuant to the Act, the Secretary of Labor
on April 25, 1978, issued an Interpretative Bulletin at 43
Fed. Reg. 17546, setting forth the scope of the wal karound
provi sions of section 103(f). The bulletin in pertinent part
provi des as fol |l ows:

The Federal M ne Safety and Health Act of 1977 (Pub.L.
91-173, as anended by Pub.L. 95-164, Novenber 9, 1977)
(hereinafter referred to as the Act) is a Federa
statute designed to achieve safer and nore heal thfu
conditions in the nation's mnes. Effective

i npl enentati on of the Act and achi evenment of its goals
depend in |l arge part upon the active but orderly
participation of mners at every
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| evel of safety and health activity. Therefore, under
the Act, miners and representatives of mners are
af forded a wi de range of substantive and procedural rights.

Section 103(f) provides an opportunity for the mners,
through their representatives, to acconpany inspectors
during the physical inspection of a mne, for the
pur pose of aiding such inspection, and to participate
in pre- or post-inspection conferences held at the
mne. As the Senate Conmittee on Human Resources
stated, "If our national mne safety and heal th program
isto be truly effective, mners will have to play an
active part in the enforcement of the Act.' S.Rep. No.
95-181, 95th Cong., 1st Sess., at 35 (1977).

In recognition of the fact that the Act does not contain a
definition of the term™"representatives of mners," the Secretary
of Labor, on July 7, 1978, acting under his authority found in
section 101 of the Act to pronulgate and revi se nmandatory
standards, pronulgated 30 C.F.R Part 40, governing the
identification of representatives of mners and setting forth the
filing requirenents for such representatives, 43 Fed. Reg. 29508,
July 7, 1978

30 CF.R [40.1--Definitions, in pertinent part provides:
(b) "Representative of m ners" neans:

(1) Any person or organization which represents two or
nore mners at a coal or other mine for the purposes of
the Act, and

(2) "Representatives authorized by the mners," "mners
or their representatives,” "authorized m ner
representative,” and other simlar terns as they appear

in the Act.
30 C.F.R [40.2--Requirements, in pertinent part provides:

(a) A representative of miners shall file with the Mne
Safety and Health Administration District Manager for
the district in which the mne is |ocated the
i nformati on required by [040.3 of this part.
Concurrently,



a copy of this information shall be provided to the
operator of the mne by the representative of mners.

In ny view, the term"representatives of mners" for
pur poses of the Mne Act was clearly defined by the Secretary
when the aforementi oned regul ati ons were promul gated. During the
rul emaki ng process, several comenters expressed concern that the
regul atory definition found in section 40.1 was overly broad and
woul d cause confusion anmong miners selecting a representative.
Some commenters suggested that the NLRB definition of
representative be applied while others suggested that m ner
representatives should be elected by a magjority of the mners. In
addressing these comments, the Secretary stated that a broad
definition would be preferable to a narrow one and that "any
attenpt to limt the manner in which representatives are sel ected
woul d be intrusive into | abor-managenent relations at the nine
and not in keeping with the spirit of mner participation," 43
Fed. Reg. 29508, July 7, 1978. Additionally, the Secretary stated
t hat :

[More specifically, the NLRB definition is

i nappropriate because the NLRB definition of
"Representative" concerns itself with a representation
in the context of collective bargaining, the nmeaning of
the word representative under this Act is conpletely
different. Additionally, the rights of nonunion mners
woul d be severly limted by a definition of
"Representative of Mners" based on the collective
bar gai ni ng concept. Furthernore, the "majority rule"
concept is a fundamental conponent of the NLRB
definition of representative, which contenplates only
one union mner representative at each mne. The

pur poses of the Mne Act are better served by allow ng
multiple representatives to be designated. This insures
that all mners have the opportunity to exercise their
right to select the representative of their choice for
t he purpose of perform ng the various functions of a
representative of mners under the Act and within the
framewor k of each provision. (Enphasis added).

In view of the foregoing, it seens clear to ne that in
addressing the very concerns raised by the respondent with
respect to the application of the collective bargaining
provi sions of the National Labor Relations Act with respect to
the definition of the term"representative,” the Secretary, in



~52

promul gating Part 40 clearly distinguished the NLRB [ aw and t he
M ne Act purposes and rejected any notion that a representative
of miners can only be based on any "mgjority rule."” Under the
ci rcunmst ances, | conclude and find that the respondent's
argunents with respect to the application of NLRB law in this
case are without nerit, and they are rejected. | agree with the
argunents advanced by MsSHA and the UMM on this issue, and
conclude that the fact that the UMM may not represent the
respondent's miners for purposes of NLRB or NLRA collective

bar gai ni ng purposes does not foreclose its representati on of the
m ners who designated it to act as their representative in the
exercise of their rights under the Mne Act.

The regul atory definition of the term"representative of
m ners" as found in 30 CF. R [J40.1 includes any person or
organi zati on which represents two or nore mners. Section 40.2(b)
provides that miners or their representatives nay appoint or
designate different persons to represent them under various
sections of the Act relating to representatives of mners. On the
facts of this case, there is no question that the four mners
wor ki ng at the preparation plant designated the UMM as their
representatives, and that the UMM designated M. M/l an and
Poorman to serve in their representative capacity on behal f of
the four mners.

The respondent's suggestion that the designation of the UMM
by the four mners in question is binding on all mners at the
m ne and has resulted in the |l oss of individual rights for al
remaining mners is not well taken. The issue is not whether the
UMM represents all mners for all purposes under the Mne Act.
The issue is whether or not the respondent interferred with M.
Myl an's and M. Poorman's right to acconpany the inspector as the
wal karound representative of the four mners who designated the
UMM as their representative. As far as the other mners are
concerned, under the regulations found in Part 40, they are free
to designate any individual or organization to act as their
representative for purposes of MSHA inspection wal karounds. If
they choose not to select the UMM, that is their business.

The respondent's contention that M. M/l an and M. Poorman
may not serve as mners' representatives because they are
enpl oyed by the respondent is rejected. As pointed out by MSHA
and the UMM in their briefs, this issue has previously been
rai sed in Comni ssion cases decided by Judge Mrris and Judge
Broderick, in Consolidation Coal Conpany v. United M ne Wrkers
of Anerica, 2 FMSHRC 1403 (1980), and Emery M ning Corp. V.
Secretary of Labor, 8 FMSHRC 1182
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(1986). | agree with those decisions, and find nothing in the Act
or MSHA's Part 40 regul ati ons whi ch makes distinctions between
the rights of enpl oyees and non-enpl oyee mners' representatives.

I conclude and find that the conplainants in this case were
the duly desi gnated wal karound representatives of the four mners
who so designated them and they had a statutory right pursuant
to section 103(f) acconpany the inspector during his inspection
on Cctober 31, 1985. In a recently deci ded wal kar ound
di scrimnation case, Secretary ex rel. R chard Truex v.
Consol i dati on Coal Conpany, 8 FMSHRC 1293, Septenber 25, 1986,
the Conm ssion stated that "[t]he | anguage of section 103(f),
providing that "a representative authorized by his mners shal
be given an opportunity to acconpany the Secretary,
unamnbi guously provides that m ners possess the right to choose
their representative for section 103(f) inspections * * * " 8
FMSHRC 1298. Further, the legislative history of section 103(f)
clearly shows that Congress recogni zed the inmportant function
served by such a right. The Senate Report stated, "It is the
Conmittee's view that [participation in inspections and pre- and
post -i nspecti on conferences] will enable mners to understand the
safety and health requirenments of the Act and will enhance nine
safety and health awareness.” S. Rep. No. 181, 95th Cong., 1st
Sess. 28-29 (1977), reprinted in Senate Subconmmi ttee on Labor
Conmittee on Human Resources, 95th Cong.2nd Sess., Legislative
H story of the Federal Mne Safety and Health Act of 1977, at
616-17 (1978) ("Legis.H st."). See al so Magma Copper Co., 1
FMSHRC 1948, 1951-52 (Decenber 1979), aff'd, Magma Copper Co. V.
FMBHRC, 645 F2d 694 (9th G r.1981), cert. denied, 454 U.S. 940
(1981).

| further conclude and find that the respondent's refusal to
allow M. Mylan and M. Poorman to acconpany the inspector during
his inspection on Cctober 31, 1985, violated their protected
statutory rights under section 103(f) to serve as the
representative of the mners who so designated them and
constituted an unlawful interference with their protected rights
under section 105(c)(1) of the Act. Accordingly, the conpl aint
filed in this case IS AFFI RVED

Respondent's Request for Dism ssal of the Conplaint as Untinely

After due consideration of the respondent’'s argunents
concerning the late-filing of the conplaint, they are rejected,
and the respondent’'s request for a dism ssal of the conplaint on
this ground 1S DENIED. It has been held that the filing deadlines
found in section 105(c) of the Act are
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not jurisdictional in nature, Christian v. South Hopki ns Coa
Conmpany, 1 FMSHRC 126, 134-136 (1979); Bennett v. Kaiser Al um num
& Chemi cal Corporation, 3 FVMSHRC 1539 (1981). Further, as

renedi al |egislation, the Act should be liberally construed so as
not to unduly prejudice mners for MSHA's delay in filing its
conplaint. In this case, | find no protracted delay on MSHA' s
part, nor can | conclude that the delay has prejudiced the
respondent in its ability to present its defense.

Cvil Penalty Assessnent

On the facts of this case, | do not consider the violation
to be egregi ous. MSHA' s suggestion that the respondent displayed
a lack of good faith by adamantly refusing to recogni ze the UMM
as the mner representative in this case is not well taken. G ven
the protracted and sonmewhat nasty |egal dispute surrounding the
contested NLRB col |l ective bargaining election, I find no basis
for unduly penalizing the respondent for its |egal position taken
in this case. Under the circunstances, and after consideration of
the civil penalty criteria found in section 110(i) of the Act, |
conclude that a civil penalty assessnent of $100 is reasonable
and appropriate in this case.

CORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED THAT:

1. The respondent cease and desist from prohibiting the
UMM or its designated health and safety
representatives who have been designated by the four
mners at the respondent’'s No. 6 Preparation Plant as
their representatives from acconpanyi ng MSHA i nspectors
as wal karound representatives during their mne
i nspecti ons.

2. The respondent post a copy of this decision on the
m ne and preparation plant bulletin boards or at other
| ocations readily avail able or accessible to mners.

3. The respondent renmit to MSHA a civil penalty
assessnent in the anmount of $100 for its violation of
section 105(c) (1) of the Act.
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Full conpliance with this Order is to be made by the respondent
within thirty (30) days of the date of this decision.

Ceorge A. Koutras
Admi ni strative Law Judge



