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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

DAl RL EDDI NGTON, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
V. Docket No. KENT 86-164-D
FALCON COAL COVPANY, BARB CD 86- 24
RESPONDENT
DECI SON
Bef or e: Judge Maurer

On January 30, 1986, the conplainant, Dairl Eddington, filed
a conpl aint of discrimnation under section 105(c)(2) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0801 et
seq., "the Act," with the Secretary of Labor, Mne Safety and
Heal th Admini stration (MSHA) agai nst the Fal con Coal Conpany.
That conpl ai nt was denied by MSHA and M. Eddi ngton thereafter
filed a conplaint of discrimnation with this Conm ssion on his
own behal f under section 105(c)(3) of the Act. M. Eddington
al | eges that he was discrimnated against in violation of section
105(c) of the Act because he was disqualified for a position in
the m ne that was subsequently filled by a relative of the
superintendent. Mre specifically he alleges as foll ows:

Robert Spencer, inside boss, told Henry Coots and | on
the outside to do on that day the sane as we had done
on Friday 13th.

I nside, Robert then told ne to build brattish. The
material sent in was not enough. The materials sent
were plaster or sealer was froze, and | could only use
half of it. Then | had to take the scoop outside to get
mandor, asking Robert where it was he didn't know, so
had to go find Kash Mullins, Supertindent, he then told
me where the mandor was. Then when | found the nmandor |
had to nove other materials to find it. Then running
out of material again we had to send Ronni e Wit aker
and anot her worker outside to get the rest of the
material. They brought sack cloth and cap boards. They
also didn't bring any 4 inch block or 2 inch header

bl ock because they were out.
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At 2:30 Robert Spencer told nme, | was wanted on the
out side by Kash Mullins. Before |leaving the job I asked
was the brattish he was working on alright. Roberts' reply
to the question was "Yes, Dairl it's ok."

On arriving outside it was about 2:45, Kash Millins
started to talk, then he said wait a minute, he then
canme back with Robert Spencer. They then told ne why
they were disqualifying ne. Kash said because of being
out of the mines as long as | had been I was no | onger
an experienced mner. They evaluated nme on the scoop
for the length of time, | had operated the scoop in
their presence, and in their opinion | should have been
faster. Robert Spencer, said | was a good worker, and
so did Kash. But that | wasn't putting out enough
producti on and that they would be glad to have nme work
as an inexperienced mner. They also said you had to be
able to operate sonething other than a scoop

| operated a front end | oader and built brattish.
Brattish person and scoop operator are different
classification.

The Fal con Coal Conpany thereafter responded, inter alia,
that the conplaint fails to state a clai mupon which relief can
be granted under section 105(c). That contention nmay be taken as
a notion to dismss under Rule 12(b)(6) of the Federal Rules of
Cvil Procedure. For the purposes of such a notion, the well
pl eaded material allegations of the conplaint are taken as
admtted. 2A Moore's Federal Practice, %7 12.08. A conpl aint
shoul d not be disnissed for insufficiency unless it appears to a
certainty that the conplainant is entitled to no relief under any
state of facts which could be proved in support of a claim
Pl eadi ngs are, noreover, to be liberally construed and nere
vagueness or |ack of detail is not grounds for a notion to
dismss. Id.

Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners or applicant for
enpl oynment has filed or made a conpl ai nt under or
related to this Act,
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i ncluding a conplaint notifying the operator or the
operator's agent, or the representative of the mners
at the coal or other mne of an alleged danger or
safety or health violation in a coal or other mne
or because such miner, representative of mners or
applicant for enploynent is the subject of nedica
eval uations and potential transfer under a standard
publ i shed pursuant to section 101 or because such
representative of mners or applicant for enploynent
has instituted or caused to be instituted any proceedi ngs
under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because
of the exercise by such miner, representative of nminers
or applicant for enploynment on behalf of hinself or others
of any statutory right afforded by this Act.

In order to establish a prima facie violation of section
105(c) (1) the conpl ai nant nust prove that he engaged in an
activity protected by that section and that the all eged
di scrimnation was notivated in any part by that protected
activity. Secretary ex. rel. David Pasula v. Consolidation Coa
Company, 2 FMSHRC 2786 (1980), rev'd on other grounds, sub nom
Consol i dati on Coal Conpany v. Secretary, 663 F.2d 1211 (3rd Cr.
1981). In this case M. Eddington asserts that he was
di scri m nat ed agai nst because he was wongfully disqualified for
a position in the m ne which subsequently was filled by a
relative of the superintendent. Assuming that this allegation is
true, it is clearly not sufficient to create a clai munder
section 105(c) (1) of the Act. That section does not provide
redress for a wongful disqualification for a particular job that
may have been unfair if that disqualification was not caused in
any part by an activity protected by the Act. Accordingly, the
conpl ai nt herein nust be denied and the case dism ssed.

Roy J. Maurer
Admi ni strative Law Judge



