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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

JI M WALTER RESOURCES, | NC., CONTEST PROCEEDI NG
CONTESTANT
V. Docket No. SE 87-29-R
Ctation No. 2810754; 12/9/86
SECRETARY OF LABCR,

M NE SAFETY AND HEALTH Bessie M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT
DECI SI ON

Appear ances: R Stanley Mrrow, Esq. and Harold D. Rice, Esq.,
Bi rm ngham Al abama, for Contestant;
WIIliam Lawson, Esq., Ofice of the Solicitor
U S. Department of Labor, Birm ngham Al abama
for Respondent.

Bef or e: Judge Wi sberger
Statement of the Case

Docket Number SE 87-29-Ris a notice of contest filed by Jim
Wl ter Resources, Incorporated on Decenber 12, 1986 to review a
Citation, issued Decenber 9, 1986, and a underlying safeguard
noti ce i ssued Decenber 5, 1986 by an inspector of the Mne Safety
and Health Admi nistration under Section 104(a) of the Act.

In this citation Decenber 19, 1986 was provi ded as the date
that term nation was due. Subsequently, this date was extended
until January 19, 1987.

On Decenber 12, 1986 Contestant filed a Mtion For Expedited
Proceedi ngs. On Decenber 12, 1986, this case was assigned to ne
by Chief Judge Paul Merlin. On Decenber 12, 1986 in a conference
call between Contestant, Respondent, and the undersigned it was
agreed that trial for this matter be schedul ed for January 5,
1987. By Notice of Hearing dated Decenber 19, 1986 Contestant's
Moti on For Expedited Proceedi ngs was granted and the matter was
set for hearing in Birm ngham Al abama on January 5, 1987. The
hearing was held as scheduled. Bill Pitts, Gerald Tuggle, James
A. Jones, Stephen W Vaughn, and Edward Scott testified for
Respondent. Bobby Taylor testified for Contestant.
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Applicable Statute and Regul ations

Section 314(b) of the Act which also appears in 30 CF.R [
75.1403 provides as foll ows:

O her safeguards adequate, in the judgnent of an

aut hori zed representative of the Secretary, to mnimze
hazards with respect to transportation of nmen and
materials shall be provided.

Notice to Provide Saf eguards and G tation

The subject notice to provide saf eguards dated Decenber 5,
1986 provides as foll ows:

Present nmeans of controlling the underground rai
traffic is inadequate in that a person designated by
the operator to give clearance was not provided nor

bl ocked signal s bei ng used.

This is a notice to provide safeguard requiring al
underground rail traffic to require clearance froma
person so designated by the operator or block signals
to be installed and maintained in an operative
condition to provide cl earance.

The subject citation, dated Decenber 9, 1986, provides as
fol | ows:

The m ne operator failed to conply with a notice to
provi de saf eguard nunber 2810752 issued Decenber 5,
1986 that required all underground rail traffic to
require clearance froma person so designated by the
operator or block signals to be installed and

mai ntai ned in an operative condition to provide

cl earance. No plan nor work was presented to conply
with the safeguard on the term nation date due Decenber
9, 1986 at 8 o'clock a.m

Stipulations with Reguard to Jurisdiction
The parties stipulated as foll ows:

1. The operator is the owner and operator of the subject
m ne.

2. The operator and the mine are subject to jurisdiction of
the Federal M ne Safety and Health Act of 1977.

3. The Adm nistrative Law Judge has jurisdiction over this
case.

4. The MSHA I nspector who issued the subject citation was a
duly authorized representative of the Secretary.
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5. Atrue and correct copy of the subject citation was properly
served upon the operator

Fi ndi ngs of Fact and Di scussion

In Contestant's Bessie Mne, aside fromwal king, the only
way of transporting nen and material fromthe entry to the
various work area is by way of tranportation vehicles such as
jeeps, loconotives, or trip notors, all of which nust travel
along a single track. This track is used for transportation of
vehicl es going into and out of the mne. These transportation
vehicl es use the track during every shift. In order to prevent
head-on col lisions Contestant has furni shed each transportation
vehicle with a two-way tel ephone-radi o which gets its power from
atrolley line which is also used to power the vehicle. In
general , according to the uncontradicted testi nony of |nspector
Ceral d Tuggle, and Contestant's notorman Janes A. Jones who
testified for Respondent, an operator when leaving a certain
area, such as Header Number 3, would call to say that he is
| eavi ng Header Number 3 and going to Header Nunber 4. These calls
are done in transit and the operator does not wait for any
response.

According to the uncontradicted testi nony of |nspector
Tuggl e and notorman Jones, the track in the Bessie M ne contains
st eep upgrades foll owed by steep downgrades especially throughout
the Pal os Shaft between Header Nunber 3 and Header Nunber 7.

I ndeed, the uncontradicted testinmony of Tuggl e and Jones
establ i shes that the slope of the upgrades and downgrades are so
steep, as to create nunerous blind spots where vision is so
l[imted that an operator of a vehicle at that point is unable to
see a vehicle comng at himfromthe opposite direction and that
in essence these conditions are "unique" to Bessie Mne (Tr.

106). Blind spots are also present in areas where the track

| eaves the belt and enters a S curve. M. Tuggle's uncontradicted
testinony established that other m nes may have upgrades and
downgr ades, but they are not as bad as in the Bessie Mne. Also,
there are areas of the track that have rock dust, debris or sand
whi ch prevent a vehicle's wheels fromfully touching the rail,
thus elimnating a ground for the tel ephone-radi o and causi ng
static or interference. According to the uncontradicted testinony
of Tuggle, sand is used "a lot" due to the hills and holl ows of
the track at Bessie M ne.

Contestant's only w tness, Safety |nspector Bobby Tayl or
stated that in his opinion the present tel ephone-radio system of
preventi ng head-on collisions or collisions in blind spots is
"not inadequate."” In essence he said that in general in
approachi ng blind spots one should sl ow down and operate at a
speed which is consistent with track conditions. Al though
excessi ve speed might be a contributing factor to collisions, the
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i ssue here is whether Contestant's tel ephone-radi o system when
used while traveling at proper speed, resulted in any increased
ri sk of collision.

Tayl or testified that when approaching a blind spot it is
possi ble to be warned by the lights of an oncom ng vehicle. He
testified that when the vehicle lights are not functioning one
can see cap lights of the mners riding in the vehicle. On
cross-exam nation Jones admitted that it is possible to see the
light of a oncom ng jeep before a collision. However, it can not
be found that the risk inherent in approaching a blind spot,
i.e., not knowing for certainty that there is not any vehicle
beyond the blind spot, is nmnimzed to any great degree by being
able to see the light on the oncom ng vehicle. There is no clear
convi nci ng evidence as to the di stance which one can see and be
warned by a light of the oncom ng vehicle especialy approachi ng
the end of a blind area or going around an S curve at normal
speed.

The bal ance of the evidence indicates that the present
systemof controlling traffic creates a risk of injury due to the
specific conditions of the contour of the track of the Bessie
M ne. |ndeed, even Taylor indicated that the present system could
work "with certain inprovenents” (Tr. 229). Considerable weight
was accorded the testinmony of Jones and Scott due to the
extensive nature of their experience operating and riding
vehicles along the track of Bessie Mne. In this connection it is
noted that Jones has been a notorman for 6 years, and Scott
worked as a notorman for 20 years and as a fire boss for 12
years. I n essence, their testinony corroborates the opinion of
Tuggl e that under the present system whenever transportation
enters a blind spot there is uncertainty in not knowi ng whet her
anot her vehicle is comng in the opposite direction or is stuck
beyond the blind spot. Due to the fact that the responsibility of
the operator of a vehicle along the track is only to indicate on
the tel ephone-radio that he is leaving a point to go to another
poi nt, he can only be warned of a oncom ng vehicle or a vehicle
disabled in a blind spot if the second vehicle has communi cated
it is leaving a certain area and the first vehicle heard the
transm ssion. The onconming vehicle, simlarly, will avoid risk of
collision only if its tel ephone-radi o received conmuni cation from
the first vehicle as to its destination. However, the
uncontradi cted testinony of Tuggle was that nmaterial on the
track, a condition peculiar to Bessie Mne, prevents a good
ground for the tel ephone-radi o and thus prevents adequate
reception and transm ssion. Further, due to the numerous blind
spots, caused by steep upgrades and downgrades of the track, and
the fact that there is only a single track that carries traffic
every shift, the risk of collision is quite high. |Indeed
Contestant's witness Taylor testified that about once a week
while traveling in a vehicle underground he has unexpectantly met
a vehicle conmng in the opposite direction and that the vehicle
operator did not hear communications from Taylor's vehicle.
Tuggl e, Scott and Jones also testified to simlar occurrences.
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It is thus found that the present system which allows a vehicle
operator to proceed into a blind area w thout receiving positive
cl earance, increased the risk of collision. Section 304(b) of the
Act which also appears at 30 C F. R [075.1403, in essence
aut hori zes a Federal M ne Inspector to issue safeguards which in
his judgment will "mnimze hazards" with respect to
transportation of men and materials. It is clear that the
saf eguard i ssued by Tuggl e on Decenber 5, 1986 falls within the
purvi ew of the above section. This safeguard requires underground
rail traffic to require clearance froma person designated by the
operator or in the alternative block signals are required.
According to the uncontradicted testi nony of Tuggle, under a
di spatch system a vehicle operator nust call the di spatcher
before proceeding into a certain area. The operator can proceed
into the area only after the dispatcher tells himthe area is
clear. In a Block System according to the uncontradicted
testimony of Scott and Tuggle, an operator of a vehicle upon
entering an area turns on a traffic light. This |light remains on
until the operator clears the area and turns the |ight off.

Tayl or testified that the present systemis better than a
di spatcher and as good or better than a Block System He
testified that in the 9 nonths that he worked at Bessie M ne,
whi ch has neither a Block Systemnor a dispatcher, there were no
wecks. In contrast, he said that at the Nunmber 3 M ne which has
a Bl ock System and a di spatcher, in any 9 nonth period since 1973
t here have been nore wecks. However, there were no records
produced to provide evidence that the accidents at Nunmber 3 M ne
were caused solely by a mal function of a dispatcher or Bl ock
System They could have resulted from negligence or other causes.
VWhat is clear is that the present systemcreates a risk of injury
and that the safeguard in the judgnment of Tuggle will mnimze
the risk. This opinion in essence was corroborated by the
testimony of Scott and Tayl or. Consi derable weight was placed on
their testinony due to their extensive experience operating and
riding on underground transportation vehicles especially at the
Bessie M ne.

The traffic control systems required in the safeguard are
clearly not fool proof. On cross-exam nation Tuggl e indicated
that there could be people who would not call a dispatcher as
requi red, and Taylor indicated that a dispatcher m ght
erroneously give clearance to two vehicles to enter the sane area
at the sane tine. It is clear that any systemw || not decrease
the risk of injury if there is human error. There is no way to
i nsure 100 per cent against human error. However, a dispatcher
system used properly, will insure that a vehicle will not enter a
blind spot unless it has positive clearance from a dispatcher
This will mnimze the hazard of collision inherent in the
present system
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Tayl or indicated that with the Block Systemthere is a continuous
probl em of |ights going out. Mre weight was placed on the
testinmony of Scott due to his 20 years experience operating and
travel i ng underground vehicles in mnes with a Block Systemin
his job as fire boss. It was his testinony that although bl ock
lights could go out, these are one of the first itenms a fire boss
i nspects. It is concluded that a Block System which is
mai ntai ned, will thus mnimze risk of collision in blind spots,
as under that systema vehicle would not enter an area contai ning
a blind spot if the light is lit. Accordingly, the hazards of the
present systemw ||l be m nimzed.

At the hearing no evidence was presented to rebut statenents
in the Decenber 9, 1986 Citation and testimony of Tuggl e that
saf equard 2810752 has not been conplied wth.

Based on all of the above, it is concluded that the
saf equard of Decenber 5, 1986 was properly issued. The Contestant
has failed to comply with the safeguard i ssued on Decenber 5,
1986. As such, the citation (2810054) of Decenber 9, 1986 was
properly issued.

At the hearing counsel for both parties presented opening
argunents. At the conclusion of the hearing counsel for both
parties presented proposed findings of facts and posthearing
argunents. In reaching nmy decision | have considered all these.

At the hearing the parties additional stipulations were
offered as foll ows:

1. The history of the conmpany with reguard to violations is
aver age.

2. Inposition of a penalty will have no effect on the
ability of the operator to continue in business.

3. The size of the operator is medi um

4. The negligence of the operator, in the violation referred
toin citation 2810054 is | ow.

5. The gravity of the violation contain in citation 2810054
with reguard to the likelihood of an accident or injury was as
testified to by Tuggle.

6. The violation referred to in citation 2810054 was not
abated on the respresentati on of counsel. This is not considered
to be a lack of good faith.
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CORDER

It is ORDERED that the Contest, filed on Decenber 12, 1986,
contesting citation 2810054, be DI SM SSED.

Avr am Wi sber ger
Admi ni strative Law Judge



