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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCR, CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 86-111-M
PETI TI ONER A. C. No. 42-01014-05504
V.

Wal ker Sand & Gravel Pit
CONCRETE PRODUCTS COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Margaret A. Mller, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado, for
Petitioner;
M. Boyd N el son, Concrete Products Conpany, Salt
Lake City, Uah, pro se

Bef or e: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, charges respondent with violating a safety
regul ati on promul gated under the Federal Mne Safety and Health
Act of 1977, 30 U.S.C. 0801 et seq., (the "Act").

After notice to the parties, a hearing on the nmerits took
place in Salt Lake City, Utah on August 13, 1986.

The parties waived their right to file post-trial briefs.
| ssue

The issue is what penalty is appropriate for failure to
provi de a back-up al arm

Citation 2644078

This citation all eges respondent violated 30 CF. R [
56. 9087 whi ch provides as foll ows:

[056. 9087 Audi bl e warni ng devi ces and back-up al arm
Heavy duty nobil e equi pnent shall be provided with
audi bl e war ni ng devi ces. Wen the operator of such
equi prent has an obstructed viewto the rear, the

equi prent shall have either an automatic reverse signa
al arm whi ch is audi bl e above the surroundi ng noi se

| evel or an observer to signal when it is safe to back

up.
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Sunmary of the Evidence

WlliamW WIson is a person experienced in nmining as well
as an MSHA safety and health inspector (Tr. 4, 5).

On Decenber 10, 1985 M. WIson inspected respondent, a sand
and gravel operation (Tr. 5, 6). There were three or four
enpl oyees at the pit (Tr. 6). Waile on the site the inspector
observed a 35-ton Caterpillar that did not have a backup al arm
(Tr. 7; Ex. P1).

The driver of the vehicle, which was in operation, had
restricted vision to the rear. This hazard coul d reasonably cause
a fatality or serious injury (Tr. 8, 11). Inspector WIson
bel i eved t he negligence was hi gh because the defect had been
reported to the mechani cal departnment over a week before the
i nspection (Tr. 9). But, there had been no repairs made to the
equi prent (Tr. 10, 11).

The alarmwas either replaced or repaired within the
specified time (Tr. 11).

Boyd E. N el sen, general foreman for respondent, testified
t he conpany operates eight sand and gravel pits. They are | ocated
in Uah, Nevada and Wom ng (Tr. 17).

The mai nt enance departnent was advi sed of the defect four or
five days before the inspection (Tr. 18).

Exhi bits were received in evidence showi ng the normal tine
required to effect repairs (Tr. 18, 19); Ex. Rl, R2).

The conpany abated the instant violation the sane day the
citation was issued (Tr. 14, 20).

The conpany has an outstanding safety record and it makes
every effort to conmply with MSHA regul ati ons.

The proposed penalty will not effect the conpany's ability
to continue in business (Tr. 21).

Di scussi on

Respondent in this case adnits the violation (Tr. 3, 4).
Accordingly, the sole issue focuses on the appropriate penalty.

The statutory criteria to assess civil penalties is
contained in section 110(i) of the Act. The provision, now 30
U S.C. 0820(i), provides as foll ows:

The Conmi ssion shall have authority to assess all civil
penalties provided in this Act. In assessing civil
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nmonet ary penalties, the Conm ssion shall consider the operator's

hi story of previous violations, the appropriateness of such
penalty to the size of the business of the operator charged,

whet her the operator was negligent, the effect on the operator's

ability to continue in business, the gravity of the violation
and the denmonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification of a
viol ation.

The operator had six violations in the two year period
endi ng Decenber 9, 1985. This is a considerable inprovenent over
the 17 violations that occurred before Decenber 10, 1983. The
violations involved in the nost recent period indicate that the
nunber of respondent's violations are |ess than average. The
respondent must be considered a snmall operator inasmuch as it has
only three or four enployees at this pit. It does, however, have
additional pits. The operator was negligent in that it failed to
renove the equi pment from service. Respondent's evidence
established there was a tinme |lag between the tinme of reporting
the defect and its repair. | am not persuaded by such evidence
particul arly when respondent abated the violation the very day
the citation was issued. The parties stipulated that the proposed
penal ty of $400 woul d not affect the operator's ability to
continue in business. The gravity nmust be considered high since a
fatality could occur. The operator's good faith is apparent since
it imediately abated the condition

On bal ance, | deemthat a penalty of $150 is appropriate.
Concl usi ons of Law

Based on the entire record and the factual findings made in
the narrative portion of his decision, the foll owi ng concl usions
of law are entered:

1. The Commi ssion has jurisdiction to decide this case.

2. Respondent violated 30 C. F. R [56.9087.

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng:

ORDER
1. Gtation 2644078 is affirned.
2. Acivil penalty of $150 is assessed.
3. Respondent is ordered to pay to the Secretary the sum of

$150 within 40 days of the date of this decision

John J. Morris
Admi ni strative Law Judge



