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W LFRED BRYANT,
COVPLAI NANT
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and Heal t h Revi ew Conm ssi on
nistrati ve Law Judges
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Docket No. WEVA 85-43-D

Di ngess M ne No. 2

MULLI NS COAL COVPANY,
JOE DI NGESS AND

JOHNNY DI NGESS,
RESPONDENTS

DECI SI ON

Appear ances: Barbara Jo Fl ei schauer, Esq., Mbrgantown,

West Virginia, and Paul R Sheridan, Esq.,
Logan, West Virginia, for Conplainant;
Robert Q Sayre, Esqg. and Jeffrey Hall, Esg.,

Goodwi n & Goodwi n, Charleston, West Virginia,
for Respondents, Wnchester Coals, Inc., and
Mul I'i ns Coal Conpany.

No one appeared for Joe

Di ngess or Johnny Di ngess.

Respondent s Di ngess M ne Servi ce,

Bef or e: Judge Broderick

STATEMENT OF THE CASE

Conpl ai nant contends that he was di scharged fromhis job as
shuttle car operator on April 27, 1984, for activities protected
under the Federal Mne Safety and Health Act (the Act). He filed
a discrimnation conplaint on May 1, 1984 with the M ne Safety
and Health Admi nistration (MSHA). On Cctober 19, 1984, NMSHA
notified himof its finding that a violation of section 105(c) of
the Act had not occurred.

A conplaint was filed with the Commi ssion on Novenber 26,

1984, nam ng Di ngess M ne Service, Joe D ngess, Johnny D ngess
and Wnchester Coals, Inc., as Respondents. The conpl ai nt was not
served upon Wnchester until My 3, 1985, but Wnchester had been

notified by the Conm ssion on Novenber 27, 1984, that a conpl aint
was filed. On January 17, 1986, Conplainant filed a notion to add
Mul I'i ns Coal Conpany as a party Respondent. The notion was
granted by order of Judge Joseph B. Kennedy on January 27, 1986.
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No appearance or answer to the conplaint was filed by or on
behal f of Dingess M ne Service, Joe Di ngess or Johnny Di ngess. On
Oct ober 24, 1985 and Cctober 3, 1986 | issued an order to show
cause to Dingess Mne Service, Joe Dingess and Johnny Di ngess why
they should not be found in default for failure to answer the
conpl ai nt. Cause was not shown, and | entered an order finding
Di ngess M ne Service, Joe Dingess and Johnny Dingess in default.
| further found that the default was not conclusive on the issue
of discrimnation as against Wnchester, Millins or any successor

enpl oyer.

Pursuant to notice, a hearing was held in Charl eston, West
Virginia on Novenber 12 and 13, 1986. WIfred Bryant, Reed
Peyt on, Roger Cook, Donni e Adans, Stanley Wells, Oscar Davis, and
Donal d Cooper testified on behalf of Conplainant; Aaron Browning
testified on behalf of Respondents W nchester and Mullins. Both
parties have filed post hearing briefs. Based on the entire
record and considering the contentions of the parties, | nake the
fol |l owi ng deci si on.

FI NDI NGS OF FACT
OPERATI ON OF THE SUBJECT M NE

W nchester Coals, Inc. (Wnchester) and Mullins Coal Conpany
(Mul'l'ins) are both wholly owned subsidiary corporations of
I mperial Pacific Investnents. Donal d Cooper is President of both
W nchester and Miullins and Vice-President of Inperial Pacific. In
1981 and 1982, Wnchester had contracted with Di ngess M ne
Service for the latter to construct certain electrica
installations and to relocate high voltage power |lines. Based in
part on Wnchester's satisfaction with the work perforned under
that contract, Miullins contracted with Di ngess Mne Service on
July 20, 1982 for the latter to mne coal fromthe subject nine
(called Mullins No. 2 Mne in the contract) and deliver it to
Mullins for a certain anpbunt per ton. Dingess Mne Service had
never operated an underground coal mne previously. The contract
made Di ngess responsible for hiring, enploynment, and worKking
conditions. Dingess agreed that the work force should be under
the jurisdiction of the United M ne Wrkers of Anerica (UMM) and
governed by the current wage agreement with UMAM. Dingess is
descri bed as an i ndependent contractor and is responsible for
construction and mai ntenance of all facilities. Dingess agreed to
diligently mine the coal with nodern and approved m ni ng et hods
and to enploy only conpetent, skilled personnel. D ngess agreed
to conply with applicable laws and regul ations. On July 20, 1982
(the date of the Millins-Dingess Mning Contract) Wnchester and
Di ngess entered into a witten equi pnent | ease, in which
W nchester |eased to Di ngess certain nning equipnent,
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including a coal drill, a cutting machi ne, an under ground Power
Center, a | oading machine and 2 Joy 21-SC shuttle cars. Dingess
agreed to pay as rent a certain anount per ton of coal m ned
under the Miullins-Di ngess Mning Contract. Dingess agreed to keep
the | eased property in good repair.

The m ning contract was for one year, and unless term nated
in accordance with its ternms, provided that it should continue
for successive periods of one year until all the mneable coal is
m ned and delivered. The equi pment | ease was for four years
subject to Wnchester's right to term nate on any anni versary
date by 30 days witten notice.

Mul l'ins participated in the devel opnent of the mning plans
by Dingess. It hired an engineering firmto prepare maps and
perform sone of the ventilation cal cul ations.

During 1982 and early 1983 Miullins was satisfied that
Di ngess was doing "a pretty good job of operating that coa
mne." (Tr. 204). In late 1983 and in 1984 probl ens devel oped: a
nunber of citations were issued by the State Departnent of
Nat ural Resources (DNR), and Dingess fell behind in its paynents
of UMM royalties, taxes and worker's conpensation fund paynents.
Mul I'i ns, which was the permt holder under the DNR, itself
corrected certain probl enms which endangered its permt. In late
1983 or early 1984, Mullins becane aware that Joe D ngess had a
drinki ng problemand was drinking on the job. Miullins could have
term nated the contract w thout cause in July 1984, but because
of the high demand for coal decided to continue it. During 1984,
rental paynents due Wnchester were regularly deducted from
anmounts due Dingess fromMillins. Wnchester and Miullins al so
made paynments owed to suppliers, trucking conpanies, and repair
conpani es by Dingess and treated the paynments as advances due
under the mining contract. On at | east one occasion, Wnchester
made a paynent to Aaron Browni ng, Dingess' mne forenman
apparently for his salary.

In 1984, Millins had di scussions with Dingess concerning the
purchase of coal fromthe Panna M ne, which D ngess contenpl ated
openi ng. Wnchester advanced $25,000 to Joe and Johnny Dingess to
open the Panna M ne.

On Cctober 22, 1984, Miullins term nated the m ning contract
wi th Dingess on six grounds: (1) the failure of Dingess to conmply
with P & Rregulations; (2) the failure of Dingess to pay its
enpl oyees; (3) the failure of Dingess to pay noney due a trucking
conpany; (4) the failure of Dingess to conply with the UMM
contract; (5) the making by D ngess of unauthorized subcontracts
wi th Aaron Browning; (6) the failure of Dingess to conply with
the Mne Health and Safety | aw and regul ati ons.
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Dingess filed suit for breach of contract which is pending in the
State Court.

W nchester formally term nated the equi pment | ease in
February 1985.

The license to operate the subject nmine was recovered from
Dingess in a court proceeding by Millins or Wnchester. It was
subsequently transferred to New River Fuels, which is currently
operating the mne, apparently under a mning contract with
mul lins.

Roger Cook, GCeneral Superintendent of Wnchester and
previously its Manager of Mnes, had the responsibility of
nmoni toring the subject mne to insure that Dingess lived up to
its contract with Mullins. This indicates the interchangeabl e
nature of Wnchester and Mullins. Cook was at the mine site
regul arly, and went underground to make sure Di ngess was
foll owi ng the proper projections and producing coal. On occasion
he had probl ens corrected, including excessive dust and surface
drai nage. In discussions with D ngess, he suggested the opening
of a continuous mner section to increase production. Cook
testified that Wnchester/Millins had to "put in overcasts and
everything else, and they [Dingess] really didn't understand how
todoit." (Tr. 106). Later, he seened to indicate that Aaron
Browni ng put in the overcasts. (Tr. 110). Production did not
increase, and it was decided to cancel the contract. Neither Cook
nor anyone at Wnchester/Millins was involved in the hiring or
firing of Dingess' miners. No mner conplained to Cook about
unsaf e equi prent .

COVPLAI NANT" S EMPLOYNMENT

Conpl ai nant was hired as a shuttle car operator at the
subject mne on April 23, 1984. He was paid $110 per day. He was
hired by mne foreman Aaron Browni ng, who told conpl ai nant that
he worked for Wnchester Coal Company. Conplai nant had previously
wor ked for Amherst Coal Conpany as a general inside |aborer, roof
bolter hel per, m ner hel per and shuttle car operator. He |eft
Amherst nore than 2 years before he was hired at the subject
m ne. Conpl ai nant was hired with his brother-in-law, Donnie
Adans, both to operate shuttle cars. The shuttle car to which
conpl ai nant was assigned had defective brakes, no lights, a
defective tramoperati on and defective steering. The car to which
Adans was assi gned had no brakes and no Iights. Conpl ai nant
poi nted out the defects to Kevin Atkins, the section forenman and
to Browning and was told to do the best he coul d.
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After three days, Conplainant told Kevin Atkins, that he refused
to continue operating the shuttle car because his arns ached
trying to steer the machine. The next day he was assigned by
Browni ng to "shooting coal". The followi ng day Browning called
Conpl ai nant and told himthe mne was fl ooded, and the second
shift was laid off. Conplainant went to the mne site to get a
layoff slip so that he could go back on welfare, and found that
the m ne was not flooded, and that enpl oyees who had been hired
subsequent to Conpl ai nant were working. Browning refused to give
hima lay off slip and told Conplai nant he did not have a job
anynore. Conplainant filed a grievance through his union
representative and after 5 days, Browning agreed to rehire Adans
and put Conpl ai nant on the panel for recall. He "guaranteed" that
he woul d call Conpl ai nant back to work within two or three days.
Conpl ai nant refused the proposed settl ement because "he felt he
was done wong" and because he believed there was no panel. Adans
refused to return to work unl ess Conpl ai nant was rehired. Neither
returned to the mne. Since | eaving D ngess, Conplainant has
sought work w thout success. He has worked in a State Park in
return for his famly wel fare paynents.

Aaron Browning testified that the | oadi ng machi ne operator
filed a safety conpl ai nt concerning Conpl ai nant' s operation of
his shuttle car. The | oader operator refused to run his machine
i f Conpl ai nant continued on the shuttle car. Browning stated that
was the reason he laid off Conplainant. He intended to cal
Conpl ai nant back in sone other position. Conplainant refused the
offer and on May 9, 1984, formally term nated his enpl oynent.
(Rx3)

| SSUES
1. I's Conplainant's conplaint barred by tinme limtations?

2. Was Conpl ai nant di scharged or otherw se discrim nated
agai nst because of activity protected under the Act?

3. If so, is either Mullins or Wnchester |iable for the
di scrim nation?

4. If so, to what is Conplainant entitled, and who is
responsi ble for providing the remedy?

CONCLUSI ONS OF LAW
TI ME LI M TATI ONS
The conplaint with MSHA was filed May 1, 1984, nam ng

Di ngess M ne Service, Inc. as the person comitting the
di scrimnation, and April 25, 1984 as the date of the
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discrimnatory action. After an investigation, the Secretary
determ ned on Cctober 19, 1984 that a violation had not occurred
and notified Conplainant by letter received by Conpl ai nant on

Cct ober 24, 1984. On Novenber 26, 1984, the conplaint was filed
wi th the Conm ssion, nam ng Di ngess Mne Service, Wnchester
Coal s, Inc., Joe D ngess and Johnny Di ngess as Respondents. The
certificate of service states that copies of the conplaint were
mail ed to all Respondents on Novenmber 23, 1984. Wnchester has
stated that it was served with a copy of the conplaint on May 3,
1985, and a certificate of service with certified mail receipts
was filed by Conplai nant show ng service on Wnchester May 3,
1985 and on the Dingesses May 8, 1985. However, the Comni ssion by
letter of Novenber 27, 1984 notified D ngess and W nchester that
a conplaint had been filed. By order issued Septenber 24, 1985,
Judge Kennedy deni ed Wnchester's defense based on the statute of
[imtations. By order issued January 27, 1986, Judge Kennedy
granted Conplainant's notion to add Mullins as a party
Respondent .

Thus, the conplaint filed with the Secretary was tinely
filed even though it failed to name Miullins or Wnchester.
Conpl ai nant coul d not be expected to know the rel ationship of
Mul I'ins or Wnchester to the operation of the mne: he worked for
Di ngess. MSHA' s records apparently showed Di ngess as the nine
operator, and it had no reason to bring Millins or Wnchester
into the investigation. Millins and Wnchester assert that they
wer e prejudi ced because they were not involved in the
i nvestigation. They have not shown, and it is not evident to ne,
what the prejudice consisted of. | conclude that their claimof
prejudice is not well-founded, and | reject it.

The conplaint with the Comm ssion was filed 31 days after
the Secretary notified Conplainant of his finding that
di scrimnation had not occurred. Thus it was filed one day beyond
the statutory period. The record does not disclose why service on
Respondents took place so long after filing, but it is clear that
W nchester, at |least, knew of the filing of the conplaint within
a few days after it was filed

At any rate, the tinme limtations contained in section
105(c) of the Act were not intended to be jurisdictional, and
di smssal of a conplaint for late filing is justified only if the
Respondent shows material, legal prejudice attributable to the
delay. Cf. Secretary/Hale v. 4-A Coal Conpany, Inc., 8 FNMSHRC 905
(1986). No such showi ng has been made here. In view of the close
relationship (virtual identity for our purposes) between Millins
and Wnchester, Millins cannot claimadditional prejudice because
it was added as a Respondent by an order issued |ater
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Therefore, | conclude that the claimis not barred because of
time limtations, and that Wnchester and Millins are properly
bef ore the Conm ssion as Respondents.

PROTECTED ACTIVITY

Conpl ai nant contends that the shuttle car to which he was
assigned was unsafe: it had no lights, defective brakes, a
defective tram nmechani sm and defective steering. Browning denies
that it was unsafe, but the clear weight of the evidence supports
Conpl ai nant's contention, and I conclude that it was in fact
unsafe. Conplainant testified that he told Browni ng and Atkins
that it was unsafe, which Browning denied. | conclude that
Conpl ainant did tell his supervisors that the vehicle was
defective and unsafe. This was protected activity under the Act.
On April 26, 1984, Conplainant told Atkins that he refused to
operate the shuttle car anynore, and at | east one of the reasons
for his refusal was the unsafe condition of the machine.
conclude that this refusal was therefore protected activity, and
that the reason for his refusal was nmade known to the operator in
t he person of section foreman Atkins.

ADVERSE ACTI ON

Conpl ai nant was "laid off" on April 27, 1984, followi ng his
refusal to continue operating the defective shuttle car. This was
adverse action. He filed a grievance, and in the course of the
gri evance procedure, Browning offered to settle the grievance by
placing himon a recall panel and calling himback to work in "a
coupl e of days at the nost."” (Tr. 278) Conpl ai nant refused the
offer and formally resigned on May 9, 1984. | concl ude that he
was not di scharged and that the adverse action term nated when he
refused the offer to be called back and resigned his job.

MOT1 VATI ON

Under the Act, a miner can establish a prima facie of
di scrimnation by showi ng that he engaged in protected activity
and that the adverse action conplained of was notivated in any
party by that activity. Secretary/Pasula v. Consolidation Coal
Co., 2 FMBHRC 2786 (1980), rev'd on other grounds sub nom
Consol i dati on Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir.1981);
Secretary/ Robinette v. United Castle Coal Co., 3 FMSHRC 803
(1981). The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was not notivated in any part by protected activity. If
t he operator cannot rebut the prima facie case in this manner, it
may affirmatively defend by showing that it was notivated al so by
the mner's unprotected activities and woul d have taken the
adverse action for the unprotected activities
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al one. Pasul a, supra; Sinpson v. Kenta Energy, Inc., 7 FNMSHRC
1034 (1986).

Direct evidence of a discrimnatory notive is, as the
Commi ssion has said, "rare."” Illegal notive may be established,
however, if the facts support a reasonable inference of
discrimnatory intent. Goff v. Youghi ogheny & Chi o Coal Conpany,
8 FMSHRC 1860 (1986). Here the evidence shows serious safety
defects on mne equi prent and Conplainant's refusal to operate
t he equi pnrent foll owed al nost i Mmediately by his lay off. These
facts clearly support an inference that one of the nine
operator's notives in |aying Conplainant off was his protected
activities. Browning testified that he laid off Conplai nant
because of a safety conplaint fromthe | oader operator who was
afraid of the way Conpl ai nant was operating the shuttle car.
concl ude, however, that this conmplaint was related to the
condition of the shuttle car rather than to Conplainant's
inability to operate it. The operator has not established that
Conpl ai nant woul d have been laid off for unprotected activity
al one. Therefore, | conclude that a violation of section 105(c)
has been established.

LI ABI LI TY OF MJLLI NS/ W NCHESTER

Section 105(c)(1) of the Act provides that "no person shal
di scrimnate against or otherwise interfere with the
statutory rights of any mner%(4)27" Liability is thus not
restricted to a mine operator or an enpl oyer.

The record in this case establishes that Conpl ai nant wor ked
for Dingess M ne Service which was the "operator" of the subject
m ne: Dingess hired him directed his work activity and laid him
of f. Mullins/Wnchester was not involved in hiring Conplainant.
The evi dence does not show that it directed his work activity,
nor does it show that Millins/Wnchester was in any way invol ved
in his lay-off, the adverse action conpl ai ned of here.

On the other hand, the record shows that Millins/Wnchester
had a continuing presence at the mne. Millins/Wnchester knew or
shoul d have known that Di ngess showed increasing evidence of its
i nconpetence, technically and financially, to operate the mne
and this evidence was very strong at the tine of Conplainant's
enpl oyment. Mullins profited fromthe coal production, and
pressured Dingess to increase its output. Wnchester owned nost
of the m ning equipnment, including the shuttle car operated by
Conpl ai nant. There is no direct evidence that Millins/Wnchester
knew of the defective condition of the car, but | infer fromthe
regul ar presence of Roger Cook at the mine that it was aware of
the shuttle car's condition. The | ease agreenent, however,
requi red Dingess to keep the | eased property
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in good repair (RX-6). The difficult question is whether

Mul I'i ns/ Wnchester's relationship to the m ne was such that it
could be deened "a person” which "discrimnated against"
Conpl ai nant .

Conpl ai nant cites a nunber of courts of Appeals decisions
which held that citations for safety violations were properly
i ssued to m ne owner-operators even though the violations were
committed by i ndependent contractors. Harnmon M ning Corp. v.
FMSHRC, 671 F.2d 794 (4th Cir.1981); Cyprus Industrial Mnerals
v. FMBHRC, 664 F.2d 1116 (9th Cr.1981); BCOA v. Secretary, 547
F.2d 240 (4th G r.1977); Brock v. Cathedral Bluffs Shale Co., 796
F.2d 533 (D.C.Cir.1986). These cases differ substantially from
the present case in that they involve holding the
producti on-operator liable for safety violations commtted by a
contractor performng certain discrete construction activities.
In the present case Dingess is the production-operator under a
contract with the owner of the coal. It is true that
Mul I'i ns/ Wnchester was involved in overseeing Di ngess' work, and
that it actually performed sone of the work involved in the
producti on of coal (engineering projections, installation of
overcasts). However, it was not involved in the discrimnatory
act conpl ained of here. This fact distinguishes the present case
fromthe case of UMM v. Pine Tree Coal Co., 7 FNMSHRC 236 (1985),
where the owner of the coal directly supervised and directed the
contract operator's activity which led to an inm nent danger
wi t hdrawal order.

The i ssue considered here was addressed by Judge Richard C.
Steffey in UMM v. Al gonquin Coal Co., 7 FMSHRC 906 (1985). In
Al gonqui n, Judge Steffey held that where the owner of the nine
did not "take any kind of action to hire, discipline, or
di scharge any of the mners enpl oyed by" the contract nne
operator, it could not be held liable for discrimnation under
section 105(c) of the Act. | agree with the rationale of the
Al gonqui n deci sion, and conclude that Millins/Wnchester is not
liable under section 105(c) of the Act for the discrimnation
agai nst Conpl ai nant .

REMEDY

Conpl ai nant was laid off by Dingess for activity protected
under the Act. He is entitled to back pay fromApril 27, 1984 to
May 9, 1984 with interest thereon in accordance with the formul a
in Secretary/Bailey v. Arkansas-Carbona, 5 FVMSHRC 2042 (1984). He
is further entitled to be reinbursed for reasonabl e attorneys
fees and costs of litigation. Because of my conclusion that the
adverse action term nated on Conpl ai nant's resignation, the
nmotion to add New River Fuels as a party (successor enployer) is
DENI ED
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CORDER

Based on the above findings of fact and concl usi ons of |aw,
I T 1S ORDERED:

1. That Dingess M ne Service shall pay Conplai nant back pay
fromApril 27, 1984 to May 9, 1984 with interest thereon in
accordance with the Arkansas- Carbona fornul a.

2. This proceeding is DI SM SSED as to Wnchester Coals, Inc.
and Mul Iins Coal Conpany.

3. Compl ainant shall file a statenent within 20 days of the
date of this decision, showi ng the amount he clains as back pay
and interest under No. 1 above, and the ampbunt he requests for
attorneys' fees and necessary | egal expenses. The statement shall
be served on Respondents who shall have 20 days fromthe date
service is attenpted to reply thereto.

4. The decision is not final until a further order is issued
with respect to the anpbunt of Conplainant's entitlenment to back
pay and attorneys' fees.

Janes A. Broderick
Admi ni strative Law Judge



