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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. WEVA 86-407-D
ON BEHALF OF
ROGER NELSOQN, HOPE CD 86-7
COVPLAI NANT
V. Morton M ne

U S. STEEL M NING CO, INC,
RESPONDENT

DECI SI ON

Appear ances: Jonathan M Kronheim Esqg., Ofice of the Solicitor,
U S. Department of Labor, Arlington, Virginia for the
Conpl ainant Billy M Tennant, Esq., Pittsburgh,
Pennsyl vania for the Respondent

Bef ore: Judge Wi sberger
Statement of the Case

Conpl ainant filed a conplaint with the Comm ssion under
Section 105(c) of the Federal Mne Safety and Health Act of 1977,
30 US.C. | 185(c) (the Act) alleging that on about January 21,
1986 he was illegally discrimnated agai nst when he was
intimdated as a result of making a safety conplaint to his
foreman, and that on or about January 28, 1986 he was
di scri m nated agai nst when he was required to perform additional
and strenuous duties as a result of filing a safety conpl ai nt
wi th MBHA and speaking with an MSHA i nspector.

Pursant to notice the case was heard in Huntington, West
Virginia on Novenber 12, 1986. Roger Nel son, Charles Paul ey,
Danny Meadows, Bernie May, and Sanuel Snmith testified for
Conpl ai nant. John Cunmings, Bill Wight, Ron Wnfrey and David
Kirk testified for Respondent. Both Parties filed Post Hearing
Briefs and Proposed Findings of Fact. In addition, Parties were
granted the right to file Reply Briefs, but none were fil ed.
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Fi ndi ngs of Fact

The Conpl ai nant, Roger Nel son, has been enpl oyed as a m ner
by the Respondent, U. S. Steel Corporation, since 1981. On
Septenmber 9, 1985 Nel son begin working as a shuttle car operator
under Foreman David Kirk

During a daily safety nmeeting on January 21, 1986 Nel son
asked Kirk how far ventilation tubing could be legally kept from
the mning face. Kirk told Nelson that the | aw required
ventilation tubing to be kept within 10 feet of the face. At the
time the tubing was being kept nore than 10 feet fromthe face.
Nel son give his opinon to Kirk that the Respondent was viol ating
the lawin its placement of the ventilation tubes. Merle Johnson,
a mner operator who was present, stated that keeping the tubing
10 feet fromthe face was dangerous to the mner operator and the
m ner hel per. Johnson and Nel son argued but there was no physical
cont act .

After this incident, Nelson said that Kirk ordered himto
take the man trip and get some additional ventilation tubing
(al though Charles Pauley testified that Kirk told himthat he did
not order Nelson to take the man trip, | have adopted Nel son's
version as Kirk did not contradict it in his testinony). As
Nel son was | eaving the man trip Kirk approached the el ectrician
Charles Paul ey. Pauley testified that Kirk asked who was in the
man trip. When Pauley replied that it was Nelson, Kirk stated to
Paul ey that he did not tell Nelson to take the man trip and that
it was against the law for Nelson to take the man trip fromthe
section. Wen Nelson returned to the section, Kirk informed him
that it was illegal to take the man trip off the section and
denied that he had told Nelson to take the man trip.

After the argument between Nel son and Johnson, Kirk called
Ron Wnfrey, the General M ne Foreman, and asked that he cone to
the section as he (Kirk) had a problem However, Kirk did not
explain to Wnfrey the nature of the problem Wnfrey did not
have any tranportation avail able but advised Kirk that he told
Bill Wight, Shift Foreman, and John Cunm ngs, Assistant to the
M ne Foreman, to come to the section. Cumm ngs and Wi ght asked
Kirk what the problemwas and they testified that they were told
by Kirk that Nel son was the problem | note that Kirk denied that
he told Wight and Cunmings that Nel son was the problem | adoped
the verison testified to by Wight and Cunmm ngs based upon
observations of their demeanor and al so considering the fact that
their testinony corroborates each other

According to Cummings, Kirk told themthat Nel son and
Johnson "just about got into a fight" over placenent of the
tubing (Tr. 177). According to Wight, Kirk told himthat Nelson
and Johnson had a fist fight. Kirk did not ask Cunming or Wi ght
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to talk to Nelson. On his own initiative Wight told Kirk to have
Nel son to cone to the dinner hall to talk to himand Cunmm ngs.
Wight explained he wanted to talk to Nelson in order to "try to
solve the problembefore it got out of hand" (Tr. 197).

At the dinner hall Nelson admitted to Wight and Cumm ngs
that there had been an argunent about placenent of the
ventilation tube. Wight and Cunm ngs expl ained to Nel son the
hazards involved in maintaining the ventilation tube within 10
feet of the face. Wight and Cummi ngs asked Nel son if he would
like to be transferred fromthe section to another job el sewhere
in the mne running a supply nmotor. Cummings stated that there is
a difference in pay between a suttle car operator, (Nelson's job
on January 21) and that of a supply notor operator. He said that
he was not sure what the difference was but that he "would
i magi ne" that the suttle car operator job pays nore (Tr. 183).
There is no other evidence in the record regarding the pay of
these two jobs. Accordingly, | conclude that Cumm ngs' testinony
is insufficient to establish positively that the job that Wi ght
and Cummi ngs asked Nelson if he wanted to transfer to, would have
i nvol ved a cut in pay.

Nel son testified that Cummings said that if he stayed on the
section he "would end up with the short end of the stick." (Tr.
24). Nelson told Wight and Cunm ngs that he would |ike anot her
job, but that he did not want people to think that Kirk had run
hi moff the section.

Wight and Cunmings did not threaten Nel son nor did they
take any disciplinary action against himor renmove himfromthe
secti on.

Wight testified that he had decided to speak to Nel son and
not Johnson because he felt that the latter was the problem as
Kirk had so indicated. Also he said that he could speak to
Johnson any tine as he operated a mner, whereas Nel son operated
a suttle car and thus did not stay in one place.

At about 11:00 a.m Wnfrey arrived at the section. He
testified that Kirk had said that there was al nost a fight
bet ween Johnson and Nel son concerning the distance ventilation
tubing is to be kept fromthe face. Kirk did not ask Wnfrey to
speak to anyone. Wnfrey then went to talk to Johnson who said
that he and Nel son "about canme to blows"” in the dinner hall that
nmor ni ng argui ng pl acenment of the ventilation tube (Tr. 220).
Johnson asked Wnfrey to be transferred fromthe section. Wnfrey
did not grant this request. After Wnfrey tal ked to Johnson
W nfrey asked Nelson to | eave his suttle car and talk to him
According to Wnfrey, he asked Nel son, just as he had asked
Johnson, to tel
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hi m what happen earlier in the day. Wnfrey and Nel son had a

di scussion with regard to placenment of the ventilation tube, and
W nfrey expl ai ned why they were placed beyond 10 feet fromthe
face. According to Nelson, Wnfrey told himthat he thought he
(Nel son) had an attitude problem Wnfrey said there seemto be
"turmoil" between Nelson and Kirk and he asked Nelson if he
wanted to transfer to another section. Wnfrey said that Kirk had
not asked himto transfer Nelson, and that he was unaware that
earlier in the day Wight and Cummi ngs had offered Nel son work in
anot her section. Wnfrey said that he asked Nelson if he wanted a
transfer but turned down Johnson's request for transfer, as

Nel son was cal m and Johnson was "belligerent.” Wnfrey did not
take any action to have Nel son transferred.

The foll owi ng day Danny Meadows, the scoop operator
i nspected the face area and noted that it was not rock dusted
within 40 feet of the face. He testified that there was no rock
dust available to correct the problem Meadows brought the
problemto Kirk's attention and Kirk told Meadows that he woul d
order some rock dust. Nelson asked Kirk if he was going to get
sonme rock dust. Meadows testified that Kirk told that him
"(Nel son) was crying about the place not being rock dust(ed)."
(Tr. 114). Nelson reported the violation to the Safety Conmittee
and anot her Section 103(g) conplaint was filed.

On January 28, 1986 MSHA M ne Safety and Heal th Inspectors
Martin Copley and Karl Jenkins cane to the mine to investigate
the Section 103(g) conplaints filed by the Union at Nelson's
request. Nel son and Danny Meadows told the Inspectors in the
presence of Kirk about the failure to properly rock dust the face
area. Meadows al so told Inspector Jenkins that it had taken 16
bags of rock dust to dust the area that had been in violation
Three citations were issued by Inspector Copley and paid by the
Respondent. They were for failure to maintain ventilation tubing
within 10 feet of the face, failure to rock dust within 40 feet
of the face on January 22, 1986, and for allow ng work to
continue on the section w thout ventilation

According to the testinmony of Meadows there was an occasion
when a State M ne Inspector |ooked at a scoop after Meadows said
"how about com ng over there and |ooking at it?," as the battery
pl ugs were | oose on the scoop. Meadows testified that after the
m ne inspector | ooked at the scoop, Kirk said that if the scoop
woul d have been put out of operation then Meadows "woul d have
been shoveling ribs out the rest of the day.” (Tr. 123). Kirk, in
essence, testified that he did not renmenber that incident nor in
essence did he renenber maki ng such a statenent to Meadows. |
adopt the testinony of Meadows in this regard based upon ny
observations of the w tnesses' deneanor, and in as nuch as this
testinmony was corroborated by May (Tr. 153).
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On January 29, 1986, when Meadows arrived on the section the
scoop was broken. He testified that Kirk told himto get two
shovel s and get Nelson as the two of them would be shoveling to
clear the face area and renove coal fromthe ribs. It was the
testimony of Nelson that only he and Meadows shovel ed. They
shovel ed for approximately 20 minutes before Kirk told themto
st op.

Nel son also testified that, in the section, prior to this
i nci dent whenever the scoop broke down the mner would be used to
clean up the coal and that there was never any shoveling done
before in the section when the skoop broke down. Kirk's testinony
was at variance to that testified to by Nelson. | adopt the
testimony of Nel son, after having observed and eval uated the
deneanor of both w tnesses, and also due to the fact that
Nel son's testinony was corroborated by May and Meadows.

| ssues

1. Wiet her Conpl ai nant has established that he was engaged
in activity protected by the Act.

2. If so, whether the Conplainant suffered adverse action as
aresult of the protected activity.

3. If soto what relief is he entitled.
Concl usi ons of Law

Conpl ai nant and Respondent are protected by and subject to
the provisions of the Act, the Conplainant as a mner, and
Respondent as operator of the Morton Mne. | have jurisdiction to
hear and decide this matter

The Conmission, in a recent decision, Goff v. Youghi ogheny &
Chi o Coal Conpany, 8 FMBHRC 1860 (Decenber 1986), reiterated the
| egal standards to be applied in a case where a mner has alleged
acts of discrimnation. The Conm ssion, CGoff supra at 1863,
stated as foll ow

A conpl ai ning m ner establishes a prima facie case of
prohi bited discrimnation under the M ne Act by proving
that he engaged in protected activity and that the
adverse action conpl ai ned of was notivated in any part
by that activity. Pasula, 2 FMSHRC at 2797(2800;
Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817018 (April 1981). The operat or
may rebut the prima facie case by showi ng either that
no protected activity occurred or that the adverse
action was not notivated in any part by protected
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activity. Robinette, 3 FMSHRC at 818 n. 20. See al so
Donovan v. Stafford Constr. Co., 732 F.2d 954, 958069
(D.C.Cir.1984); Boich v. MSHRC, 719 F.2d 194, 195006
(6th Cir.1983) (specifically approving the Comm ssion's
Pasul aCRobi nette test). Protected Activity

On January 21, 1986 the Conpl ai nant questioned Kirk
concerning the placenent of ventilation tubing. On January 22,
1986 t he Compai nant asked Kirk if he was going to get sonme rock
dust. On January 28, 1986 the Conpl ai nant told MSHA | nspectors
Mark Copl ey and Carl Jenkins about the failure to properly rock
dust the face area. | conclude that all of the these activities
were safety related and are protected by the Act.

Adverse Action

In his Post Hearing Brief, Conplainant conplains of three
separate actions by Respondent:

1. After Conpl ainant questioned Kirk about the position of
ventilation tubing on January 21 he was "set up" for possible
di sciplinary action

| accepted Conplainant's testinony that Kirk had told himto
take the man trip to get additional ventilation tubing | also
accepted Conplainant's testinony that when he returned to the

section Kirt informed himthat it was illegal to take the man
trip off the section and denied that he had told Conpl ai nant to
take the man trip. | also accepted Paul ey's testinony that Kirk

told that he did not tell Conplainant to take the nman trip and
that it was against the |law for Nelson to take the man trip from

the section. In this context, | find that Kirk's statenent to
Conpl ai nant and Paul ey coul d reasonably tend to intimdate
Conpl ai nant and cause fear of reprisal. As such, | find Kirk's

statements to constitute an adverse action [ See Moses v. Wiitley
Devel openent Corporation, 4 FMSHRC 1475, 1478 (August 1982) ].

2. Cummi ngs, Wight, and Wnfrey di scussed with the
Conpl ai nant the possibility of transfering himoff the section

Nei t her Wight, nor Cumm ngs, nor Wnfrey did discipline,
denote, or transfer Conplai nant subsequent to his engaging in
protected activities on January 21, 1986. The only overt actions
wer e di scussions that Cunmi ngs, Wight and Wnfrey had with the
Conpl ai nant at which tinme they raised the possibilty with
Conpl ai nant of himtransfering off the section to another
section. These di scussions, by managenent officials, com ng soon
after Conpl ai nant engaged in protected activities, surely tended,
in sone degree to cause the Conplainant to feel intimdated. As
such, | conclude that they constitute an adverse action
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3. On July 29 1986 Kirk required Conplainant to shovel the face
area for approximtely 20 m nutes.

Ron Wnfrey, Respondent's Shift Forenman, testified that
shoveling coal is part of coal mning and that the only crew
menber he woul d exenpt would be an electrian. He further
testified, in essence, that shoveling is required when a scoop is
down. It was also his testinony that normally a suttle car
operator shovels coal around a feeder on an average of three to
five times a shift, and that nine tinmes out of ten the shovel car
man normal ly cleans the spillage around the tail piece. These
statenments mght be true with regard to Wnfrey's genera
experence, but in order to ascertain the specific working

conditions in Kirk's crew, | adopted the testinony of Nelson, My
and Meadows, as being crew nenbers, they woul d have persona
know edge of the work conditions in the crew. As such, | found

that prior to January 29, 1986 no crew nenbers had been required
to shovel coal upon the breakdown of the scoop. Accordingly, |
find that an adverse action occured when Kirk required Conpai nant
to shovel coal

Mot i vati on

| have concluded, infra, that the di scussions of Cunm ngs,
Wight, and Wnfrey with Conpl ai nant on January 21, 1986,
concerning a transfer out of Kirk's section, constituted an
adverse action. In as nuch as Kirk did not tell themto speak to
Nel son in this regard, and they acted soley on their own
initative, the inquiry nust focus on their notivation rather than
on Kirk's motivation. These di scussions took place a short tine
after Conpl ai nant had engaged in protected activities. Also,
al t hough Johnson and Nel son had an agrument over the placenent of
the ventilation tubing, Wight, Cummings, and Wnfrey initiated a
di scussion about a transfer only with Nel son. However, Wnfrey
i ndi cated that Johnson had initiated with hima discussion of a
tranfer, and he considered tal king about a transfer with Nel son
and not Johnson, as the latter was still belligerent. Wnfrey
i ndicated that he wanted to transfer Conplai nant as there was
"turnoil" between himand Kirk. Kirk had told Wight and Cunm ngs
t hat Conpl ai nant was the problemand Wight testified that he
wanted to talk to the Conplainant in order to try to solve the
probl em before it got out of hand. After the discussions that
Wight, Cummngs, and Wnfrey had with the Conpl ai nant, with
regard to a transfer out of the section, no futher action was
taken by themto transfer Conplainant. | thus find that their
notivation in offering to transfer Conplainant fromthe section
was not related to safety conplaints.
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The adverse action against the Conplainant by Kirk on January 21
1986 in falsely accusing himof illegally using a man trip was
committed al nost imredi ately after Conpl ai nant had engaged in a
protected activity. It establishes, prima facie, that this
adverse action on Kirk's part was notivated by Conpl ai nant's
protected activity. Respondent has not offered any evidence to
rebut this prima facie finding. Accordingly, it is concluded,
that this adverse action on Kirk's part was notivated solely by
Conpl ai nant's protected activity.

On January 29, 1986, one day after Conplai nant engaged in a
protected activity in the presence of Kirk, Kirk had hi m shovel
coal. Further, | adopted the testinony of Meadows that on one
ot her occasion Kirk had told Meadows that he "woul d have been
shoveling ribs all day", if a piece of equipnment woul d have been
taken out of service by a State Inspector as a result of comments
t hat Meadows had made. Al so, | have adopted the testinony of
Meadows that after Conpl ai nant asked Kirk if he was going to get
some rock dust, that Kirk told Meadows that Nel son was "crying
about the place not being rock dust(ed)”. A so, |I have adopted
the version testified to by Nelson, May and Meadows that in
Kirk's section mners in the past had not done any shoveling when
t he scoop had broken, and that only Conpl ai nant and Meadows, who
al so had conplained to Kirk about the |ack of rock dust on
January 28, were singled out by Kirk to shovel coal on January
29.

I thus find, based on the above, that the Conpl ai nant
established a prina facie case that Kirk's action, in having him
shovel coal for 20 m nutes on January 29, was notivated by the
fornmer's protected activity. | further find that Respondent has
not rebuted this finding.

| therefore find that Conpl ai nant has met his burdon in
establishing that his being required to shovel coal for 20
m nutes on January 29, 1986 constitutes a violation of Section
105(c) of the Act. | also find that Kirk's action on January 21
1986, accusing Conplainant of illegally using a man trip
constitutes a violation of Section 105(c) of the Act. The bal ance
of the allegations in the conplaint do not establish a violation
of Seciton 105(c) of the Act.

I have considered the size of Respondent’'s mning operation
and history of violations, as contained in figures subntted by
Conpl ai nant and stipulated to by the Respondent. It is
significant to note that no previous Section 105(c) violations
have been assessed. | futher find that the adverse actions taken
by Kirk agai nst the Conpl ai nant to have been intentional. Based
on these factors as well as the nature of the adverse actions
established, | find that a penalty of $400 is appropriate.
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O der

It is ORDERED that:

1. Respondent shall within 15 days fromthe date of this
deci sion post a copy of this decision at the Morton M ne where
notices to mners are normally placed and shall keep it posted
there for a period of 60 days.

2. Respondent shall pay a penalty of $400 within 30 days of
t hi s deci sion.

Avr am Wi sber ger
Admi ni strative Law Judge



