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O fice of Adm nistrative Law Judges
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COVPLAI NANT
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V.

CONSCL PENNSYLVANI A
COAL COWMPANY
RESPONDENT

DECI SI ON

Appearances: M chael J. Healey, Esq., Healey & Davidson
Pi ttsburgh, Pennsylvania, for Conpl ai nant;
M chael R Peelish, Esq., Pittsburgh, Pennsylvani a,
for Respondent.

Bef ore: Judge Broderick
STATEMENT OF THE CASE

On July 14 and Septenber 17, 1986, Conplainant filed a
conplaint with the Conm ssion alleging that he was denied
enpl oyment by Respondent because of allegations that he "turned
in" a foreman of a nmine operated by a related conmpany for a
safety violation. Conplainant stated that these allegations are
not true.

On Septenber 18, 1986, Respondent filed a Mdtion to Disniss
on the grounds that it was not properly served and that
Conpl ainant failed to state a clai munder section 105(c) of the
Act. By order issued Cctober 2, 1986, | denied the Mtion

Pursuant to notice, the case was heard in Pittsburgh,
Pennsyl vani a, on Decenber 16, 1986. Larry Anderson, Kerry
Anderson and Janmes M| ler testified on behalf of Conplainant.
Victor J. Columbus, Richard E. Kidd, Louis Barletta and Ed
Dudzi nsky testified on behalf of Respondent. Both parties have
filed post hearing briefs. Based on the entire record and the
contentions of the parties, | nmke the foll ow ng decision

FI NDI NGS OF FACT

At all times pertinent to this proceedi ng, Respondent was
t he owner and operator of an underground coal nmine in G eene
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County, Pennsylvania, known as the Bailey M ne. Respondent is
affiliated with Consolidati on Coal Conpany.

Conpl ai nant worked as a miner for Consolidation Coal Conpany
at its McElroy Mne from January 1976 to 1979, as a shuttle car
operator and | oader operator. He worked as a shuttle car operator
at a U S. Steel Mne for about a year beginning in February 1980.
In March 1981, he was recalled by Consol at the Loveridge M ne
and worked until he was laid off in December 1984. He worked as a
conti nuous m ner operator and bolter operator

In January 1985, Conpl ai nant subnmitted an application for
enpl oyment at Respondent's subject mne. He underwent a
mechani cal aptitude test and psychol ogi cal test and was
interviewed March 26, 1985 by the mine's industrial relations
supervi sor Ed Dudzi nsky. Follow ng the interview, Dudzinski "was
i mpressed” with Conplainant and stated he would reconmend hi m as
a face equi pment operator. Conplainant was then interviewed Apri
10, 1985, by Louis Barletta, mne foreman at the subject nmine. At
that time Barletta was seeking nai ntenance and general personne
rather than face equi pnment operators. Because Conpl ainant's
experience was as an equi pnment operator, his application was
pl aced "in the active file for further consideration.” (Tr. 95).
No applicants have been hired for work at the face since Apri
1985.

Several weeks after Barletta interviewed Conpl ai nant,
Dudzi nsky cal |l ed the personnel representative Wayne MArdl e at
t he Consol MElroy mne and tal ked to hi mabout claimnt and
ot her applicants who had worked at MElroy. MCardle told him
that better people than Conpl ai nant were avail able from McEl roy
and that Conpl ai nant had had problems with a supervisor. Bailey
M ne personnel assistant Richard Kidd was asked to do a
"reference check” on Conplainant. MCardle told Kidd that
Conpl ai nant was an average enpl oyee at best. His attendance was
average. He also told Kidd of an incident in which Conplai nant
"was involved in trying to set up foreman Nicely for some type of
roof control violation.” (CX3; Tr. 116). Four others at MEIlroy
stated that Conpl ai nant was a good worker and they woul d
reconmmend him Al Polis of the Loveridge mne stated that
Conpl ai nant "had been nothing but trouble . . . all types of
illness." (CX3).

On Cctober 4, 1985, Conplainant wote to B.R Brown, Chief
Executive O ficer of Consolidation Coal Conpany conpl ai ning that
he was not hired because of his religious convictions. Brown
referred the letter to the subject mne where the current
Supervi sor of Industrial Relations Victor Colunbus (Dudzinsky's
successor) began an investigation. Dudzinsky told Col unmbus that
"he felt unconfortable with [conplainant] because he felt
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[ conpl ai nant] had not been straightforward with himin the
interview . . . " (Tr. 56). Colunbus obtained Conplainant's
attendance record when he worked at the Loveridge Mne in 1983
and 1984. These show three unexcused absences in 1983 and six
unexcused absences in 1984. Further evidence shows that
Conpl ai nant was under a doctor's care and received substantia
treatment in 1983 and 1984 for a back condition. Based on this
i nvestigation, Colunbus in early 1986 decided that he would no
| onger consi der Conplai nant for enploynent at the subject mne

In the sumrer of 1985, Conplainant filed a conplaint with
t he Pennsyl vani a Human Rel ati ons Conm ssi on char gi ng Respondent
with discrimnation on the basis of religion and handi cap. A
hearing was held on April 3, 1986. At the hearing on the
conpl ai nt, Col unbus stated on behalf of Respondent that
Conpl ai nant along with other "had turned in a boss for a safety
vi ol ati on, going under an unsupported roof." (Tr. 21). This was
given as a reason for not hiring Conplainant. In fact,
Conpl ai nant had never conplained to State or Federal authorities
of safety violations or alleged safety violations by his
supervi sors.

Wth respect to Conplainant's attendance, the record shows
that at McElroy Mne his "attendance was average, did m ss sone
days." (Tr. 116). It further shows that his attendance was "very
good, travels a long way . . . always on tine
willingness to work overtinme as needed . . . " (CX 3, Tr
117A118). These remarks were based on discussions with MElroy
personnel and with Bailey M ne personnel who knew Conpl ai nant.
Since he filed his application with Respondent, Conpl ai nant
received training in electrical work at the Tri AState Trai ning
Services. He took an exam nation and has been certified by MSHA
in low, mediumand high voltage electrical work. He notified
Col unmbus of this by tel ephone.

| SSUES

1. Did Respondent discrimnate against Conplainant in
viol ation of section 105(c) of the Act when it refused to hire
hi mor when it refused to consider himfor future enployment?

2. If it did, to what renedy is Conplai nant entitled?

CONCLUSI ONS OF LAW
JURI SDI CTI ON
Conpl ai nant and Respondent are protected by and subject to

t he provisions of section 105(c) of the Act, Conplainant as an
applicant for enploynment in a mne, and Respondent as the
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operator of the subject mne. | have jurisdiction over the
parties and subject matter of this proceeding.

PROTECTED ACTI VI TY

Ordinarily a Conplai nant alleging discrimnation nust show
that he engaged in protected activity and the adverse action
conpl ai ned of resulted fromthat activity. Secretary/Pasula v.
Consolidation Coal KCo., 2 FMSHRC 2786 (1980), rev'd on other
grounds sub nom Consolidation Coal Co. v. Marshall, 663 F.2d
1211 (3rd Cir.1981). In this case Conpl ainant states that he did
not engage in safety-related protected activity, but that
Respondent believed he did and discrim nated agai nst hi m because
of that belief. In Mdses v. Wiitley Devel opnent Corporation, 4
FMBHRC 1475 (1982), the Commi ssion faced a simlar issue and held
that a Conplainant may establish a prima facie case by proving
that (1) the operator suspected that he had engaged in protected
activity, and (2) the adverse action was notivated in any part by
such suspi ci on.

I conclude that Respondent believed or suspected that
Conpl ai nant reported safety violations committed by his
supervi sor, which would have clearly been protected activity.

ADVERSE ACTI ON

Fol | owi ng Conpl ainant's interview by Louis Barletta on Apri
10, 1985, he was not hired for the openings at the subject m ne
and his application was put back "in the active file." This was
adverse action. In "early 1986," Respondent decided that it would
no | onger consider Conplai nant for enploynment and his application
was renoved fromthe active file. This was further adverse
action.

MOT1 VATI ON

Respondent advances three reasons for the adverse action
descri bed above: (1) Conplainant's absentee record at other
Consol mnes; (2) The | ack of openings at the subject mne for a
m ner with Conpl ainant's experience and skills; (3) Conplainant's
| ack of candor in failing to i nform Respondent that he conpl ai ned
of safety violations conmitted by a supervisor at a Consol nine
Wth respect to the third reason, | have found as a fact that he
did not make such conpl aints. Neverthel ess, Respondent believed
that he did and its refusal to consider himfor any position at
the subject nmne was notivated in part by that belief. Therefore,
Conpl ai nant has established a prim facie case of discrimnation
under section 105(c).
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| conclude that Respondent's reliance on Conpl ainant's absentee
record was pretextual and not a genuine notive for either of the
i nstances of adverse action referred to above. | base this
concl usion on a considerati on of Conplainant's enpl oynment record
at Consol nines, as disclosed by exhibits, and the tetinony of
Respondents wi t nesses Col unbus, Kidd and Dudzi nsky. | am
persuaded that the ultimate reason for rejecting Conplainant's
application was the belief that he accused a supervisor of a
safety violation and failed to disclose this incident.

However, the evidence also establishes that the rejection of
Conpl ai nant for enploynment in April 1985 was because he was not
sufficiently qualified for the openings them avail able at the
subject mne. This decision was nade by Barletta and the evi dence
does not indicate that he was aware of the alleged incident
i nvolving a safety conplaint at McEN roy. | conclude that
Respondent woul d have taken this adverse action (refusal to hire)
for unprotected activity al one. See Pasul a, supra; Moses, supra.

However, the action in 1986 in renoving Conpl ai nant from
consideration for any job was not notivated by his work
experience and skill, but rather by Respondent’'s concl usion that
he was a troubl enaker, i.e., that he "was involved in trying to
set up" a foreman for some type of safety violation. This
notivation is proscribed by section 105(c). Therefore, | conclude
that Respondent's renoval of Conpl ainant from consideration for
enpl oynment in "early 1986" was a violation of section 105(c) of
t he Act.

REMEDY

Fashi oni ng an effective renedy for the discrimnatory
conduct | have found is difficult. Barletta testified that no
m ners have been hired to work at the face between April 1985 and
Decenber 16, 1986. Conplainant's qualifications are primarily
t hough not exclusively for face work. In an attenpt to renmedy the
m sconduct, Respondent will be ordered to reinstate Conplainant's
application and consider it in good faith for openings at the
subj ect mne without regard to his alleged absentee record, and
wi thout regard to his alleged reporting of supervisor's safety
violations. This shall include all work for which Conplainant is
qualified, considering his experience and his recent electrica
trai ning. Respondent will be ordered to notify me within 30 days
of the date of this decision of what steps it has taken to conply
with this order. Finally, Respondent will be ordered to reinburse
Conpl ai nant for reasonable attorneys fees and costs of
[itigation.
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ORDER

Based on the above findings of fact and conclusions of | aw,
Respondent i s ORDERED:

(1) To reinstate Conplainant's application for enpl oynent at
the subject mne and consider it in good faith for openings for
which he is qualified, without regard to his alleged absentee
record at Consol nmines and without regard to his alleged
reporting of supervisor's safety violations;

(2) To cease and desist from considering prior protected
safety activity in denying enploynment applications at the subject
m ne;

(3) To notify me within 30 days of the date of this decision
what steps it has taken to conply with the above orders;

(4) To reinmburse Conpl ai nant for his reasonabl e attorney
fees and costs of litigation. If counsel can agree on the anount
of such fees and expenses they shall so notify ne within 20 days
of the date of this decision. If they cannot agree, counsel for
Conpl ai nant shall submit his statenent of fees and expenses
within 20 days and counsel for Respondent shall have 20 days
thereafter to reply.

(5) This decision is not final until the matters in Order
(3) and (4) are subnitted, and | have issued a suppl enentary
deci si on concerning such matters.

Janmes A. Broderick
Adm ni strative Law Judge



