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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 85-162-M
PETI TI ONER A.C. No. 04-04707-05502
V. Docket No. WEST 85-174-M

A.C. No. 04-04707-05503
SI ERRA AGGREGATE COVPANY,
RESPONDENT Red Top M ne

DECI SI ON

Appear ances: Joseph T. Bednarik, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Los Angeles, California,
for Petitioner;

M. Donald Jolly, Bishop, California,
pro se.

Bef or e: Judge Lasher

These proceedings were initiated by the filing of petitions
for assessnent of a civil penalty by the Secretary of Labor
(herein the Secretary) pursuant to Section 110(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. Section 820(a)
(1977) (herein the Act). A hearing on the nerits was held in
Bi shop, California on Septenber 16 and 17, 1986, at which
Respondent represented itself. The Secretary was well and ably
represented by counsel

The Secretary seeks assessnent of penalties against
Respondent for a total of 7 alleged violations involved in the
two dockets which were consolidated for hearing in the Notice of
Hearing issued July 23, 1986.

PRELI M NARY DI SCUSSI ON
1. Background.

On March 18, 1985, MSHA Inspector Ronal d Ainge conducted an
i nspection of the Red Top M ne operated by Sierra Aggregate
Conmpany near Victorville, California. At all relevant tinmes the
m ne was owned and operated by M. and Ms. Donald Jolly (T. 4,
11, 41, 42) as a sole proprietorship in a community property
state. The Red Top Mne is one of two owned and operated by the
Jollys. The other, the Black Point Mne, is |ocated near Bishop
California. The offices of Sierra Aggregate Conpany are | ocated
at 2239 Sunrise Drive in Bishop
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I nspect or Ai nge observed 3 nen working at the mine site when he
arrived on March 18, 1985. One of these, Bret Redman, was

enpl oyed full-tinme by Respondent as a watchman and front-end

| oader operator (T. 77) and the other two, although characterized
by Respondent Donald Jolly as independent contractors (T. 79) and
"sel f-enpl oyed" (T. 78) were actually hourly-paid, part-tine

enpl oyees (T. 76A80). M. Redman acconpani ed | nspector Ainge
during the inspection.

2. Federal PreAEnpti on.

Respondent, in correspondence (letter dated November 7,
1985) has raised the issue that regulation of his mne by MSHA is
i nproper since such is also regulated by the California
Occupational Safety and Health Administration (CALAOSHA). The
California OSH Act does not preenpt the Federal M ne Safety and
Heal th Act of 1977. Brubaker AMann, Inc., 2 MSHRC 227 (1980).
Section 506 of the Act (provided in the original 1969 M ne Act
and left intact by the 1977 Amendments) pernmits concurrent state
and federal regulation, and under the federal supremacy doctrine,
a state statute is void to the extent that it conflicts with a
valid federal statute. Dixy Lee Ray v. Atlantic Richfield
Conpany, 98 S.Ct 988, 435 U.S. 151, 55 L.Ed.2d 179 (1978);
Bradl ey v. Belva Coal Conpany, 4 MSHRC 982, 986 (1982).

Accordi ngly, Respondent's contention is found to lack nerit and
is rejected.

3. Interstate Commrerce

The principal activity at Respondent's two mines is the
excavati on and processing of volcanic material into cinders. (T.
42A43). This material is sold for the production of concrete
bl ocks (T. 43), decorative bricks (T. 44), soil additives (T.
44A45) and hi ghway cinders (T. 70). Approxi mately 99% of the
out put of the Black Point Mne and 20% of the output of the Red
Top Mne was sold to the State of California which used the
cinders in the maintenance of highways, including U S. H ghway
395 and Interstate 15 (T. 72A74).

Si erra Aggregate Conmpany owns a substantial amount of nobile
equi pnment which is used at both nine sites. The equi pnment was
manuf act ured out-of-state primarily by Caterpillar (T. 56A59, 81
84) and is powered by diesel fuel. The total ampount of diese
fuel purchased by Sierra Aggregate Conpany in 1985 exceeded 7, 000
gallons (T. 83). Such was purchased from whol esal e distributors
of products manufactured by Chevron (T. 64) and Union GO (T.

63). | take notice that these are businesses engaged in

i nterstate comrerce.

Accordingly, it is concluded that Respondent m ne operator
owns and operates the mne in question at which volcanic nateria
(cinders) is mned and processed for sale or use in or affecting
i nterstate conmerce



~428
4. Respondent's Mne in Operation

Respondent contends that the m ne (plant) was not in
operation and that the Citations thus should not have been
i ssued. The record, however, is clear that the plant was in
operation on and off during the period February through My,
1985, and that on the day of the inspection, Bret Redman, who was
characterized by M. Jolly at the hearing as being a front-end
| oader operator and watchman, was engaged in work as were two
other part-time enployees. This contention sinply lacks nerit and
is rejected.

5. Prelimnary Findings Wth Respect To Penalty Assessment
Criteria.

a. Respondent, a sole proprietorship owed by Donald Jolly
and his wife, Janis, is a small nine operator engaged in the
surface mning, crushing, sizing, |oading, sale and shipnment of
vol canic cinder (T. 42A48, 63-66, 70).

b. Respondent is a small mine operator (T. 31A33, 43, 53,
69, 70).

c. Respondent has no history of previous violations (T. 97).

d. Paynment of penalties in this nmatter will not jeopardize
Respondent's ability to continue in business (T. 97, 98).

e. Wth respect to Citations Nos. 2364580, 2364581, 2364582,
2364583, and 2364586, the Secretary concedes that Respondent,
after notification of the violation, proceeded in good faith to
pronptly abate the violative conditions. Wth respect to
Citations Nos. 2364584 and 2364585 the Secretary contends that
Respondent did not proceed in good faith to pronptly abate the
violative condition; findings will be nmade in the separate
di scussion of these two violations which foll ows.

Wth the exception of the first Citation litigated and
di scussed herein, No. 2364580, which subsequently herein | have
vacated, the remaining Citations charge contravention of safety
and health standards in Part 56 of Title 30 of the 1984 Code of
Federal Regul ations (Revised as of July 1, 1984) covering sand,
gravel and crushed stone operations.

The mandatory assessnent factors of negligence, gravity and,
where pertinent, abatement, will be taken up subsequently in the
di scussion of the separate alleged violations.

Docket No. VEST 85A174-M (Citations Nos. 2364581, 2364582 and
2364583)

Citation No. 2364581

The standard infracted, 30 C.F.R 0 56.12A28 provi des:
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Mandat ory. Continuity and resistance of grounding systems shal
be tested i mediately after installation, repair and
nodi fication; and annually thereafter. A record of the resistance
measured during the nost recent test shall be nade avail able on a
request by the Secretary of his duly authorized representative.

The violative condition (or practice) was described by the
I nspector as foll ows:

There was no record of a continuity and resistance of
groundi ng check being done within the recent past or at
| east M. Redman could not produce them

The Respondent, M. Jolly, conceded on the record that the
violation occurred (T. 90). Although the Inspector did not
believe the violation was likely to result in the happeni ng of
the contenpl ated hazards (m nor shock to electrocution), the
gravity of the potential injury mandates a finding that the
violation was at |east noderately serious. M. Jolly, as
previously noted, admitted the violation, and nore specifically,
conceded that the test itself had not been perforned.

Approxi mately one year prior to the issuance of the subject
citation, Inspector Ainge advised M. Jolly that he was required
to performthis test (T. 87, 88). Accordingly, Respondent is
found to be negligent in the comm ssion of this violation. The
Secretary concedes that this violation was abated pronptly and in
good faith upon Respondent's notification thereof (T. 102). A
penalty of $30.00 is assessed.

Citation No. 2364582

The standard infracted, 30 C.F.R 0O 56.4A12 (T. 136)
provi des:

Al'l flammabl e and conbusti ble waste materials, grease,
| ubricants or flanmable |iquids shall not be allowed to
accurul ate where they can create a fire hazard.

The violative condition (or practice) was described by the
I nspector as follows:

There was a | arge amount of diesel fuel spillage on the
ground at the fueling area.

The Inspector testified that there was extensive diesel fue
oil on the ground inside Respondent's refueling shed and that the
m ne operator had been notified of the fire hazard created
thereby on a previous inspection. There were fire ignition
sources in the area as well as other materials which would burn
in the event of a fire. Had a fire started in the area, the
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vi ol ative condition observed, as a mnimum would have
contributed to and aggravated the hazard. Because diesel fuel is
not as flammabl e as gasoline and since the possibility of a fire
occurring was relatively renote, this violation is found to be
but noderately serious. The mi ne operator, having prior know edge
of the hazard created, was clearly negligent. The violation was
abated in good faith by the Respondent upon notification thereof.
A penalty of $20.00 is sought by the Secretary and such is found
appropri ate and assessed.

Citation No. 23683

The standard infracted, 30 C.F.R 0O 56.4A7 (T. 135-137)
provi des:

"Means shall be provided to renpve or control spilled
fl ammabl e or conbustible liquids."

The violative condition (or practice) was described by the
I nspector as foll ows:

"The buckets that were placed under the oil barrels on
the oil rack had been turned upside down and oil had
been allowed to contami nate the earth under the oi
rack. "

The sane violative condition had been cited on a previous
i nspection by |Inspector Ainge. As to seriousness, the Inspector
indicated that it would take "quite a fire" to get the
oi |l -contam nated area to burn. Accordingly, this violation is
found to be of a | ow degree of gravity and to have resulted from
Respondent's negligence in allowi ng the condition to re-occur
Since this violation, |ike the previous one, was abated pronptly
and in good faith by the m ne operator upon notification, the
Secretary's adm nistrative "single penalty assessnent" of $20.00
is found appropriate and is assessed.

Docket No. WEST 85A162-M
Citation No. 2364580

The standard infracted, 30 C.F.R [0 50.30(a) provides:
Preparati on and submi ssion of MSHA Form
7000A2-Quarterly Enploynent and Coal Production Report.
(a) Each operator of a mine in which an individua

wor ked during any day of a cal endar quarter shal

conpl ete a MSHA Form 7000A2 in accordance with the
instructions and criteria in O 50.30A1 and submit the
original to the MSHA Health and Safety Analysis Center
P. O. Box 25367, Denver Federal Center, Denver, CO
80225, within 15 days after the end of each cal endar
quarter. These forns may be obtained from
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MSHA Metal and Nonnmetallic Mne Health and Safety Subdistrict
O fices and from MSHA Coal M ne Health and Safety Subdistrict
O fices. Each operator shall retain an operator's copy at the
m ne office nearest the mne for 5 years after the subm ssion
dat e.

The violative condition (or practice) was described by the
I nspector as foll ows:

"M . Redman coul d not produce the quarterly reports
that are to be maintained on file at the mine property
as stated in Part 50, 30 Code of Federal Regulations."”

The regul ation requires that the operator shall retain an
operator's copy of the required quarterly report form"at the
m ne office nearest the m ne . " The record clearly
establishes that this small nmine operator's nearest-and only-nine
"of fice" was in Bishop, California, and that indeed a copy of the
formrequired retained there. The | nspector apparently was under
the inmpression at the tinme he issued the Citation that the form
was required to be kept at the mine site, since in the body of
the Citation he nmentioned that such reports "are required to be
mai ntai ned at the mne property.” Since under the precise
requi renents of the regulation and in the perspective of the
geographic configuration of this nodest mne operation the form
was kept where it was required to be, no violation is found to
have occurred.

Citation No. 2364584
The standard infracted, 30 C.F.R 0O 56.14A1 provides:

Gears; sprockets; chains; drive, head, tail, and takeup
pul | eys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which
may be contacted by persons, and which may cause injury
to persons, shall be guarded.

The violative condition (or practice) was described by the
I nspector as follows:

"There were not any guards on either the head or tai
pull ey on the feed belt under the feed hopper. The
pl ant was down for crusher repair."

During his inspection on March 18, 1985, Inspector Ainge
observed that neither the head pulley nor the tail pulley on the
conveyor system had guards to protect enployees from contacting
the pinch point (T. 143). A guard woul d have prevented contact
between the pinch point and an individual's body or clothing or
any tools which the individual may be using (T. 144). According
to M. Ainge, the nost likely result of such contact would be a
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loss of linb (T. 151). Since the plant was not in production at
the time of the inspection, M. Ainge felt that an injury was not
likely to occur (T. 151). The violation is thus found to be of
only a noderate degree of seriousness.

I nspector Ainge discussed the condition with M. Redman (T.
151) and expl ai ned what nodification would be required to abate
the hazard (T. 152). An abatenent date of April 2, 1985, was
selected (T. 152). On May 10, 1985, the conveyor were reinspected
by I nspector Ainge (T. 152). At that tine, the head pulley was
guarded but no work had been perforned on the tail pulley (T.
153). A continuation was issued by the Inspector (T. 153).

I nspect or Ai nge reinspected the conveyor on May 30, 1985. No
addi ti onal work had been performed on the tail pulley (T. 153). A
Section 104(c) non-conpliance order was issued by Ainge after
whi ch abat ement was acconpl i shed.

VWil e there was no specific evidence of Respondent's
negl i gence attendant to the initial violation (T. 158),
Respondent's failure to pronptly abate the violation after
notification thereof was willful; the plant was in operation at
| east four days during the interimperiod after the Citation was
i ssued and before abatement was acconplished (T. 158; 2d
Transcript, T. 17). A penalty of $200.00 is assessed.

Citation No. 2364585

The standard infracted, 30 C.F.R [ 56.14A1 provides:
"CGears; Sprockets; chains; drive, head, tail, and
takeup pull eys; flywheels; couplings; shafts;

sawbl ades; fan inlets; and simlar exposed noving
machi ne parts which may be contacted by persons, and
whi ch may cause injury to persons, shall be guarded."

The violative condition (or practice) was described by the
I nspector as foll ows:

"The head pulley on the 30" x 80p feed belt was
not guarded. The plant was not working due to repair on
t he crusher."

The Inspector testified that a m ner could have been pulled
into the head pulley with resultant severe injuries including the
separation of a linb. It was also his opinion, however, that it
was unlikely such an accident would occur. The Respondent only
partially abated the violative condition even after the |nspector
extended the original abatenment time, and it was necessary for
the Inspector to issue a Section 104(b) non-conpliance order. No
evi dence of negligence or willfulness was proffered with respect
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to the initial comm ssion of the violation. A penalty of $200.00
is assessed in view of the Respondent's intransigence-or
substantial neglect-with respect to pronpt abatenent of the

vi ol ati on.

Citation No. 2364586

The standard infracted, 30 C.F.R [0 56.11A1, relating to
travel ways, provides:

"Saf e means of access shall be provided and mai ntai ned
to all working places.™

The violative condition (or practice) was described by the
I nspector as foll ows:

"There is three el evated conveyor belts that have gear
reducti on boxes on them This area nust be serviced at
regul ar intervals. The people have been wal king up the
conveyor belts to access these areas.”

The hazard foreseen by the Inspector was that m ners
servicing and lubricating would be required to wal k up the
conveyor belt to do so and there being no "safety nmeans" present
such personnel could fall to the ground-a distance of sone 40
feet. Had such an accident occurred, there was a "strong
possibility" of a fatal injury, according to the Inspector.

Al t hough Respondent was given one nonth to abate the violation
such was not acconplished. The Inspector concluded, and I find,

t hat Respondent knew of the violative condition/practice and was
negligent in continuing such. While it does not appear that
Respondent proceeded in good faith to pronptly abate the
violation after notification, Petitioner specifically makes no
such contention, so it is found that Respondent did abate the
violation in good faith. This violation is serious in view of the
gravity of the hazard posed. Further, Respondent presented no
rebuttal to the Secretary's allegation that this was a "serious
and substantial" violation. In view of the severity of the hazard
posed by the violation, the operator's apparent |ack of concern
for conpliance with nmine safety standards, and the Inspector's
testinmony as to the likelihood of the occurrence of an accident,
it is concluded that the Secretary established the prerequisite
el ements of proof for "significant and substantial" violations
mandat ed by the Federal M ne Safety and Health Revi ew Conm ssion
inits decision in Mathies Coal Co., 6 FMSHRC 1 (1984, to wit:

"(1) the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard-that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable |likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be a reasonably serious nature."
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In the premises, the Citation is affirmed in all respects and a
penalty of $150.00 is assessed.

ORDER
1. Citation No. 2364580 is vacated.

2. The remaining 6 Citations herei nabove di scussed are
affirmed in all respects.

3. Respondent shall pay the Secretary of Labor within 30
days fromthe date hereof the six penalties hereinabove
i ndi vidually assessed in the total sum of $620. 00.

M chael A. Lasher, Jr.
Adm ni strative Law Judge



