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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

PEABODY COAL COVPANY, CONTEST PROCEEDI NGS
CONTESTANT
Docket No. KENT 86-94-R
V. Citation No. 2214342; 3/3/86
SECRETARY OF LABOR, Docket No. KENT 86-95-R
M NE SAFETY AND HEALTH Citation No. 2214343;
ADM NI STRATI ON ( MsSHA) , 3/ 5/ 86
RESPONDENT
SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 87-154
PETI TI ONER A.C. No. 15-08357

V.
Canp No. 11 Underground M ne
PEABCODY COAL COMPANY,
RESPONDENT

DECI SI ON

Appear ances: M chael O MKown, Esq., Henderson, Kentucky,
for Peabody Coal Conpany;
Thomas A. Groons, Esq., Ofice of the Solicitor,
U S. Department of Labor, for the Secretary of Labor.

Bef ore: Judge Fauver

Peabody Coal Conpany seeks to have two citations vacated,
and the Secretary seeks to have themaffirnmed and civil penalties
assessed for violations charged in them under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. A 801; et seq.

The basic issue is whether the equipnment cited is required
to have a cab or canopy under 30 CF. R A 75.1710A1.
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Based on the hearing evidence and the record as a whole, | find
that a preponderance of the reliable, probative, and substantia
evi dence establishes the foll ow ng:

FI NDI NGS OF FACT

1. Peabody is a large operator of coal m nes producing coa
for use or sale in interstate comerce

2. Peabody's Canp No. 11 Mne is a |arge underground coa
m ne near Mrganfield, Kentucky.

3. From about 1978 to the present, two coal production
sections at Canp No. 11 M ne have used what is called a
"conti nuous haul age system " which is designed so that coal m ned
by a continuous mner is put directly onto a nobil e haul age
systemthat conveys it to the panel belt |line. The continuous
haul age system consi sts of three piggyback conveyors, two nobile
bridge carriers (MBCs) and a special low structure or dolly that
is connected to the tail piece of the panel belt. The inby part of
the systemis connected to a Joy continuous miner. Al these
conponents are joined by slot devices hooked together by pins.
The conponents may be di sconnected, and this is done between
m ning cycles. The MBCs provide nobility to the systemso that it
can adjust to novenent of the continuous mner wthout disrupting
the constant novenent of mned coal. The systemis substantially
nore efficient than using shuttle cars to nove coal fromthe
conti nuous mi ner.

4. The conponents descri bed above are connected in the
follow ng order: the continuous mner, a piggyback conveyor, a
nobi | e bridge conveyor (MBC), another piggyback conveyor, a
second MBC, and a third piggyback conveyor that is connected to a
special dolly that "rides" up and down the panel belt onto which
coal is dunped.

5. Peabody uses a five entry systemin its continuous
haul age sections. At times, it reduces the entries to three where
gas or oil wells or other obstructions are encountered.

6. The mning cycle using the continuous haul age system
results in offset crosscuts at angles of approximtely 60
degrees. The | ast open crosscut resulting fromsuch a
configuration, and as defined by the flow of air across the
section, includes not only the openings between the entries but
across the intersections and that part of an entry inby an
intersection to the point of the next intersection inby. That is,
the | ast open crosscut follows the air flow across the entries of
t he wor ki ng section.
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7. The distance fromthe first (the inby) MBC operator's
conpartnment to the cutting druns of the continuous miner is 105
feet plus or mnus two feet.

8. Fromtheir earliest use at this mne, the MBCs have not
been equi pped with a cab or canopy over the operator's
conpartnent where the operator sits while operating the MBC

9. On March 3, 1986, and March 5, 1986, Peabody was issued
Citations 2214342 and 2214343 for operating the MBCs w thout cabs
or canopi es.

DI SCUSSI ON W TH FURTHER FI NDI NGS

The controlling issue is whether the first (the inby) MBCis
subject to 30 C.F.R A 75.1710A1, which provides in pertinent
part:

(a) [Alll self-propelled electric face

equi pnent, including shuttle cars, which is enployed in
t he active workings of each underground coal m ne

shal | be equi pped with substantially

constructed canopies or cabs, located and installed in
such a manner that when the operator is at the
operating controls of such equi pmrent he shall be
protected fromfalls of roof, face, or rib, or fromrib
and face rolls.

The MBC is self-propelled and is electrically operated, but
is it "electric face equipnent"? That termis not defined by the
cab/ canopy regul ation, but 30 CF.R A 75.2(i) provides a
practical line of demarcation (enphasis added):

(i) "Permssible" as applied to electric face equi pnent
means all electrically operated equi pment taken into or
used inby the |ast open crosscut of an entry or a room
of any coal mine the electrical parts of which

i ncluding, but not limted to, associated electrica
equi pnment, conponents, and accessories, are designed,
constructed, and installed, in accordance with the
specifications of the Secretary, to assure that such
equi pnment will not cause a mne explosion or mne fire,
and the other features of which are designhed and
constructed, in accordance with the specifications of
the Secretary, to prevent, to the greatest extent
possi bl e, other accidents in the use of such equi pment.



~948

The issue thus leads to the nmeaning of the "last open crosscut”
as used in A 75.2(i). This termis not defined in the Act or
regul ati ons.

Peabody's witness, M. Charles Jernigan, testified and
illustrated his testinony by marking Exhibits GAL0 and GAll in
yel l ow pencil to show that the | ast open crosscut is only the
area between, but not including, the m ne entries. However, he
testified in response to questions fromcounsel for the Secretary
that the definition of "last open crosscut" is "where your air
travel s across your face," nmeaning where the "air travels through
on the intake and exhaust system® (Tr. p. 163).

The Bureau of Mnes Dictionary of Mning, Mnerals and
Rel ated Terns (1968) does not define |ast open crosscut but does
define "crosscut” in part as follows:

In roomand pillar mning the piercing of the pillars
at nore or less regular intervals for the purpose of
haul age and ventil ation.

The Secretary's witness, M. David Witconb, defined "I ast
open crosscut" as "the |ast continuous line the air passes
through across the [run] (FOOTNOTE 1) from one side of the entry to the
other side" (Tr. p. 258). | find that this definition is
consistent with the pattern of ventilation and electrica
standards under the Act. The operative concept of the |last open
crosscut is used in many of the regulations found in Title 30,
Part 75 of C.F.R For exanple, A 75.500(a) requires all multiple
power connections "inby the | ast open crosscut™ to be
perm ssi ble. See also: AO 75.507A1, 75.522A1, 75.1002-1, and
75.1107A5. |f Peabody's characterization of |ast open crosscut as
only the areas between the entries were applied literally this
woul d nake inby the |ast open crosscut the mddle of a solid
bl ock of coal
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I credit M. VWhitconb's definition of |ast open crosscut as being
reliable and accurate. Peabody's narrow definition would lead to
arbitrary results, inconsistent with the broad, renedi al purposes
of the statute.

| also credit M. Whitconb's testinony analyzing the m ning
cycle and nmovenents of the first (inby) MBC based upon the other
heari ng evi dence. The evi dence shows that, applying the
definition of |ast open crosscut used by M. Wiitconb, the first
MBC operator's conpartment enters the |ast open crosscut in the
mning cycle. M. VWhitconb's careful analysis of the mning cycle
and di stances involved al so shows that, even if Peabody's narrow
definition of |ast open crosscut were applied, the operator's
conpartnment of the first MBC still enters the |ast open crosscut.

Since the first MBC operator's conpartnment enters the | ast
open crosscut, it is required to have a cab or canopy under A
75.1710A1. Since the MBCs are nobile and interchangeable, all of
the MBCs that are subject to being used in the first MBC position
are required to have a cab or canopy under A 75.1710A1.

The Secretary al so contends that the continuous haul age
systemis a "unitary or integrated system that nust be viewed as
a single unit for purposes of applying the cab/canopy regul ation.
The Secretary argues that, since the Joy miner and at |east part
of the first MBC nove into or inby the | ast open crosscut, every
part of the system should be held to be subject to A 75.170A1.

I do not find this argunent persuasive. The MBCs and bri dges
function both as a belt conveyor and a substitute for shuttle
cars. The conponents are interchangeabl e and separable. The test
of applying the cab/canopy regulation is whether the equi pnent
operator's conpartnent is subject to being used in or inby the
| ast open crosscut. It would stretch the standard too far to hold
that the second MBC, which is far renmoved fromthe | ast open
crosscut, should be considered "face equi pnment" sol ely because
the front part of the continuous haul age systemis in or inby the
| ast open crosscut.

These cases involve a novel haul age systemthat raises a
qguestion of first inpression. The operator used this systemfor a
nunber of years without being cited by the Secretary until Mrch
of 1986. The operator has held a sincere, good faith belief that
t he cab/canopy standard does not apply to its continuous haul age
system The violations are serious because of the gravity of
injuries that could occur if an MBC operator were struck in a
fall of roof or rib. However, the conpany is making a good faith
test of its interpretative position, which differs fromthe
Secretary's. | therefore assess a penalty of $1.00 for each
vi ol ati on.
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ORDER

VWHEREFORE I T | S ORDERED t hat:
1. Citations 2214342 and 2214343 are AFFI RVED.

2. Peabody Coal Conpany shall pay the above-assessed civil
penalties of $2.00 within 30 days of this Decision.

W liam Fauver

Adm ni strative Law Judge
~FOOTNOTE_ONE

1 Although the court reporter transcribed the word "drunf at

this point, | find that M. Whitconb actually said "run" and the
reporter made an error in transcription. "Run" as used by M.
Whitconb refers to the distance fromthe Nunber 1 to the Number 5
entries, that is, the full expanse of the coal faces being
devel oped. See Bureau of Mnes Dictionary of Mning, Mneral and
Rel ated Terms (1968) giving a definition of "run" as "The
hori zontal distance to which a mine drift is or may be carried.”



