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COUNTY OF OURAY, COLORADO,
RESPONDENT Docket No. WEST 86-66-M
A. C. No. 05-04036-05503

Quray County Gravel Pit

Apperances: James H. Barkley, Esq., Ofice of the Solicitor,
U. S. Department of Labor, Denver, Colorado, for
the Petitioner; Richard P. Tisdel, Esq., Tisdel,
Mat hi s, Reed, Hockersmith & Bennett, CQuray,

Col orado, for the Respondent.

DECI SI ON
Bef ore: Judge Morris

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Adm nistration, in these consolidated cases charges
respondent with violating safety regul ati ons pronul gated under
the Federal M ne Safety and Health Act, 30 U . S.C. O 801 et seq.,
(the Act).

A hearing on the nerits took place on Septenber 4, 1986, in
Grand Junction, Col orado.

Stipul ation

At the hearing it was agreed that respondent, CQuray County,
is a County and as such a political subdivision of the State of
Col orado. Further, respondent operates the mne and it has 36
enpl oyees, including one at the site in question. Respondent
further admitted the violations and penalties with the exception
of Citation 2376690 in docket nunmber WEST 86A9AM The parties
further stipulated that the briefs in Jefferson County Road and
Bri dge Departnent, 9 FMSHRC 56 (1987), could be entered as
post-trial briefs in these cases.



~1206
Sumary of the Evidence

Collin R Galloway, a duly authorized representative of the
Secretary of Labor, inspected the Quray County gravel pit on June
24, 1985 (Tr. 18, 19). As a result the inspector issued Citation
2376690 for the alleged failure of respondent to notify MSHA of
the accident. (FOOTNOTE 1) The accident, which caused a fatality,
occurred when a highwall fell on a front-end | oader (Tr. 19, EX.
P1, P2).

Gal l oway' s investigation disclosed that the fatality was
di scovered at the quarry at 2:30 p.m on June 24, 1985 (Tr. 21
22).

MSHA' s records indicate that the agency was notified by
t el ephone at 0945 hours on June 25, 1985 (Tr. 20, 33). Agency
policy requires inmediate notification. The primry purpose of
the regulation is to insure that no further lives are endangered
in any recovery operation. Further, the purpose of the regulation
is to insure that the accident site is not substantially altered
(Tr. 22). It is MSHA's policy to direct recovery operations (Tr.
30, 31). In the inspector's opinion there was no one present at
the scene with the necessary expertise to conduct the recovery
operations (Tr. 31, 32). However, the inspector admitted he was
not know edgeable as to the experience of those present (Tr. 32,
33).

In this situation the recovery operation started at 3:15
p.m, when the victimwas pronounced dead. During the recovery it
was necessary to w thdraw personnel tw ce because of additiona
sl oughi ng of the highwall. The victimwas renoved from under the
hi ghwal | after five and one-half hours (Tr. 23, 24, 28, 34).
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No MSHA personnel were present during the recovery operations and
the inspector believed this factor involved a hazard to the
recovery team (Tr. 24, 34).

During the recovery operations the | oader was adjacent to
the foot of the 45 to 50 foot highwall (Tr. 27, 28). The angle of
repose of the highwall was 90 degrees (Tr. 28).

Patrick O Donnell and Ronal d Phel ps testified for
respondent .

Patrick O Donnell, the Quray County Adm nistrator, is
i nvolved in all aspects of county governnent (Tr. 36). The
County's gravel pit is operated as part of the County's Road and
Bri dge Depart nent.

The United States Governnment through its agency, BLM (FOOTNOTE 2)
owns the land. BLM has issued a Free Use Pernmit to Quray County
to extract gravel fromthe pit with county enpl oyees and
equi prent (Tr. 37, 66, Ex. Rl) The pit consists of 39.87 acres
(Tr. 69). None of the materials that are renoved are sold,
bartered or traded (Tr. 38, 40, Ex. Rl). Quray County does not
engage in comrerce with the products fromthe gravel pit. The
material is screened and used only for road construction in CQuray
County, Colorado (Tr. 39).

BLM i nspects the pit and their inspectors will point out any
probl ems they observe (Tr. 40).

The wi tness was present at the site at approximtely 3:15
p.m He attended to the renoval of the deceased who had been
buried by a 45Afoot vertical highwall. O Donnell also checked the
top of the highwall for fractures (Tr. 41, 42, 62, 63). After his
i nspection O Donnell directed that the recovery operations cease
(Tr. 43). Thereafter, they attenpted to renove the equi pment by
pulling it out with a cable. They were unsuccessful with this
effort (Tr. 43).

An attenpt at rempval by using a backhoe was al so
unsuccessful (Tr. 43, 44). The witness and the County
Commi ssioner finally were able to renove the deceased (Tr. 44).
Subsequently, after considerable gravel had been renoved, they
were able to start the trapped | oader and renove it (Tr. 44).
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During the rescue operations it had not occurred to O Donnel
notify MSHA (Tr. 44, 45). M. O Donnell had previously net with
MSHA' s representative Phel ps but he had never been told of the
necessity of contacting MSHA in the event of an accident (Tr.
45). O Donnell was not aware of the 24Ahour nunber in Washington
D.C. (Tr. 45). O Donnell notified MSHA and BLM the foll ow ng
norning (Tr. 46).

The recovery operations term nated about 10:30 p.m (Tr.
46) .

Before the fatality, on May 20, 1985, MSHA |Inspector Ron
Phel ps conducted a CAV inspection at the gravel pit (Tr. 46, 47).
This was the first MSHA inspection in the 20 years that the pit
has been in operation (Tr. 47, 49). The purpose of the CAV
i nspection was to deternmine if there were any problens at the
pit. No penalty assessnments are issued as a result of a CAV
i nspection. The pit is operated on a seasonal basis and it was
not in operation at the time of the CAV inspection (Tr. 48). As a
result of the inspection, non-penalty CAV notices were issued
(Tr. 49, Ex. R2, R3). The notices dealt mainly with deficiencies
in screening equi pnent and shielding (Tr. 51).

As a result of the fatality, MSHA issued six citations to
Curay County.

None of the citations in the instant cases deal with the
matters that were discussed in the prior CAV report (Tr. 52). The
County did everything required of them by the CAV notices.
Further, if the County had been advised of any other deficiencies
it would have abated any violative conditions (Tr. 53).

Citation 2355137 deals with operations under a dangerous
hi ghwal | . This highwall was not in existence on May 20 (Tr. 53).
An illegal highwall is one that exceeds the height of the | oader
bucket, or about 14 feet (Tr. 54, 62). There was such a hi ghwal
in existence on May 20 but the County was not advi sed of any such
deficiency (Tr. 54, 79, 80).

Citation 2355138 deals with failure to establish standards
for safe control of a pit highwall. The situation in regard to
this regulation was the same on June 25 as it was on May 20 (Tr.
54).

Citation 2355139 deals with the failure to provide a
sui tabl e comuni cati on system There was no such systemin
exi stence on May 20 (Tr. 56).

Citation 2376689 deals with an enpl oyee operating alone in
the workplace. On May 20 this was the customary practice at the
site (Tr. 56).

to
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After receiving the citations the County submitted a new mning
plan to BLM (Tr. 57).

Wth the exception of Citation 2376690 (failure to notify
MSHA), all of the conditions for which the County was cited after
the fatality, existed on May 20, 1985 (Tr. 80).

O Donnell had heard that a BLM official had told Quray
County that the highwall had to be sloped on an angle of one to
three. But that was for reclamtion (Tr. 63A65).

The witness believed the people involved had sufficient
expertise to conduct recovery operations but in failing to notify
it, MSHA was denied the opportunity to make a simlar judgnent
(Tr. 65).

Ronal d Phel ps, an MSHA i nspector with 20 years of mining
experience, conducted the CAV inspection at the County pit (Tr.
82, 83).

At the time of the inspection he inspected the highwal
where the fatality subsequently occurred (Tr. 84). Wen the
regul ati on uses the termhighwall it does not distinguish between
a highwall and a pit wall or pit face (Tr. 85). The highwal |l at
the tinme of the CAV inspection was sloped to a safe angl e of
repose of one-and-one-half to one. The highwall did not
constitute a hazard at that tine (Tr. 86).

During his first visit the inspector discussed the County's
m ning nethods with M. O Donnell. At that time the inspector
advi sed himthat the pit nmust meet m ni mum sl opi ng requirenents
(Tr. 87, 89). M. O Donnell indicated they foll owed a safe angle
of repose of approximtely two to one (Tr. 88). During their
conversation the inspector also indicated that they should be
cautious about mining the toe of the highwall (Tr. 88). During
the CAV inspection the highwall was discussed with Pat O Donnel
and Ken WIllianms, a County Commi ssioner (Tr. 89). Areas of the
pit with vertical highwalls were discussed (Tr. 89, 90). At the
base of the highwall, there was considerable slough that would
prevent a person from bei ng exposed to the hazardous conditions
(Tr. 90).

At the time of the CAV inspection the inspector did not
think there was a hazard because the vertical wall area was
bl ocked of f from enpl oyees (Tr. 91).

At the time of the CAV inspection the inspector was advi sed
that the County was not mining the area at the vertical highwall
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In addition, the area under the vertical highwall was bl ocked off
so enpl oyees could not go into the area (Tr. 91). In areas where
they planned to mine there was a safe angle of repose (Tr. 91).

I nspector Phelps' field notes nade at the time indicated the
hi ghwal | sl opi ng was di scussed [with Pat O Donnell and Ken
Wllians] (Tr. 94; Ex. P5).

The witness visited the site approximately 30 days after the
fatality. Exhibits P1 and P2 depict the highwall. No condition as
i ndicated in the photographs existed at the time of the CAV
i nspection. |If he had observed the | oader operating under the
hi ghwal | he woul d have imedi ately issued a withdrawal order. He
woul d al so have caused the highwall to be sloped at a safe angle
of repose and benches installed (Tr. 95, 96).

Phel ps prepared the CAV notices. Their purpose was to
di scl ose hazardous conditions and give the operator a tinme to
correct them (Tr. 96). Notices are only witten on conditions as
they exist at the tinme of an inspection. First-aid training and
first-aid supplies are nentioned in R3 but not R2 (Tr. 98; Ex.
R2, R3). These were not put in the CAV notices because the crew
was not on site to see if anyone had a first-aid card; further
the inspector could not determine if first-aid supplies were kept
on the pickup truck. The pickup truck was not on the site (Tr.
98).

The witness inquired about the nmethod of operations, the
equi pnment used and the number of enpl oyees who normal |y worked at
the pit. He also learned they had a radio on the pickup (Tr. 98,
99). The inspector spent about two hours going over various
subparts of 30 CF.R with M. O Donnell (Tr. 99). The
comuni cation system wor ki ng al one woul d not have hel ped Marti nez
since he was wor ki ng al one.

The witness agrees with O Donnell's testinony that a
highwal | with a vertical surface in excess of 14 feet would be
unsafe. When the inspector visited the site he saw vertica
surfaces in excess of 14 feet (Tr. 100). These areas had
apparently been nmined some tine in the past (Tr. 101).

In rebuttal, witness O Donnell testified he did not renmenber
any di scussions with Phel ps about the highwal l

O Donnell acted on the CAV notices he received from MSHA. He
woul d have taken action on the highwall if he had received such a
notice.
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Di scussi on

Respondent generally asserts that the issues in the instant
cases are identical to the issues involved in Jefferson County
Road and Bridge Departnent, 9 FMSHRC 56 (1987).

The identity urged by respondent is limted to certain
threshol d issues of jurisdiction and defective filing procedures,
herei nafter discussed. Respondent's additional arguments address
estoppel and the substance of the violation of Citation 2376690
(Tr. 8A14, 113A115).

The County argues that the Secretary |acks authority to
enforce the federal M ne Act agai nst respondent for a nunber of
reasons.

Initially, it is asserted that Congress in passing the Act
did not intend to regulate states or political subdivisions
thereof. This is so because neither the statutory definition of
"operator" or "person" speak to the regulation of state or |oca
governments. Cogni zant of federalism concerns, Congress
explicitly brings state and | ocal governments within the purview
of the statutory schenme if it intends to regulate their activity.
For exanple, Congress so acted in anending the Fair Labor
Standards Act, 29 U S.C. O 203(d), (x). See also Garcia v. San
Antonio Metropolitan Transit Authority, AAA U S. AAAA 105 S. Ct
1005 (1985).

This issue is a matter of statutory construction and
| egi sl ative intent.

The federal M ne Act defines an operator as "any owner,
| essee, or other person who operates, controls, or supervises a
coal or other mne %(3)27" (enphasis added) 30 U.S.C. 0O 802. In
the preanble of the Act Congress explicitly stated that it
recogni zed "the exi stence of unsafe and unheal thful conditions
and practices in the Nation's %(3)27 nmines (enphasis added).
Accordingly, the Act was pronulgated to neet the "urgent need to
provide nore effective neans and neasures for inproving the
wor ki ng conditions and practices in the Nation's %(3)27 mnes in
order to prevent death and serious bodily harm %(3) 27" (enphasis
added). It is apparent here that a m ne operated by a county is
one of the Nation's mnes. The Act was desi gned and Congress
declared that "the first priority of all in the coal or other
m ning i ndustry nmust be the health and safety of its nost
preci ous resourceAthe mner", 30 U.S.C. O 801

A reading of the legislative history establishes the clear
i ntent of Congress. S.Rep. No. 95A181, 95th Cong., shows the
congressi onal views:
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The Conmittee believes that it is essential that there be a
comon regul atory program for all operators and equal protection
under the law for all mners. Thus, a principal feature of the
bill is the establishnment of a single mne safety and health | aw
applicable to the entire mning industry.

Further, the Conmittee notes that there nay be a need
to resolve jurisdictional conflicts, but it is the
Conmittee's intention that what is considered to be a
m ne and to be regul ated under this Act be given the
broadest possible interpretation, and it is the intent
of this Committee that doubts be resolved in favor of
inclusion of a facility within the coverage of the Act.
(Enmphasi s added)

S. Rep. No. 95A181, 95th Cong., 1st Sess. %y(4)6D
(1977), reprinted in 95th Cong., 2nd Sess. Legislative
Hi story of the Federal M ne Safety and Health Act of
1977, 601, 602.

Sand, gravel and crushed stone operations, whether privately
operated or operated by a | ocal governnent unit have been covered
by the federal mnine safety | aw since 1966 when the Federal Meta
and Nonnetallic Mne Safety Act (Metal Act) was enacted.

Hi storically there has never been any serious question that sand
and gravel are minerals and that their extraction is mning,
Marshall v. Stoudt's Ferry Preparation Co., 602 F.2d 589 (3d
Cr., 1979); Marshall v. Nolichuckey Sand Co. Inc., 606 F.2d 693
(6th Cir., 1979). Sand and gravel operations are classical mning
operations. The nmethods and equi prrent used in sand and grave
mning are simlar, if not identical to, the methods and

equi pnent used in the mning of many other m nerals. The hazards
faced by workers engaged in extracting sand, gravel, and crushed
stone are simlar and in many cases they are identical to the
hazards faced in other mning operations.

The Metal Act was repealed in 1977 and all mining operations
were placed under the present statute. However, the safety and
heal th standards applicable to sand, gravel, and crushed stone
operations issued under the Metal Act continue in effect under
the 1977 Act.

Because sand, gravel, and crushed stone operations are
"m nes", as defined in section 3(h)(1) of the Act, they are
subject to the provisions of the Act and the regul ati ons issued
t hereunder. The fact that a pit is operated by a governnmenta
uni t



~1213

rather than a private party is immterial. Wen a state or |oca
government engages in an activity subject to Congressiona

regul ation, such as in operating a railway or a mne, the state
or local governnent is subject to regulation in the sane manner
as a private citizen or corporation. Parden v. Term nal Ry. of
Ala. State Docks Dept., 377 U. S. 184, 84 S.Ct. 1207 (1964).

Respondent further argues that Congress explicitly brings
state and | ocal governnents within the purview of the statutory
schenme if it intends to regulate their activity citing such
| egi slative action in anending the Fair Labor Standards Act , 29
U.S.C. O203(d)(1) and relying on Garcia v. San Antonio
Metropolitan Transit Authority, supra.

| agree that Congress certainly may |egislate by
particularly naming those entities that are subject to the
I egislation. In fact, Congress did so in extending m ni mumwage
coverage over a period of tine while gradually expanding the
cover age.

When FLSA was enacted in 1938, its wage and overtinme
provi sions did not apply to | ocal nass-transit enpl oyees, the
subj ect of the Garcia case, O 3(d), 13(a)(9), 52 Stat. 1060,
1067. In 1961 Congress extended m ni mum wage coverage to
enpl oyees of any mmss-transit carrier whose annual gross revenue
was not |ess than one million. Fair Labor Standards Amendments of
1961, 0O 2(c), 9, 75 Stat. 65, 71. In 1966 Congress extended FLSA
coverage to state and | ocal government enployees for the first
time. Fair Labor Standards Amendments of 1966, [0 102(a) and (b),
80 Stat. 831. In 1974 Congress provided for the progressive
repeal of the surviving overtime exenption for mass transit
enpl oyees. Fair Labor Standards Amendnents of 1974, 0O 21(b), 88
Stat. 68. At the sane tine Congress simultaneously brought the
States and their subdivisions further within the ambit of the
FLSA by extendi ng FLSA coverage to virtually all state and | ocal
gover nment enpl oyees, 0O 6(a)(1) and (6), 88 Stat. 58, 60, 29
U.S.C. 0O203(d) and (x).

As noted above, Congress gradually expanded FLSA coverage
and finally specifically included states and | ocal governnments.
Congress could have specifically naned the states and counties in
the Mne Act but it is not obliged to legislate in that fashion
In addition, the gradual extension of the FLSA coverage indicates
a piece-nmeal approach to coverage under that Act. A simlar
| egi sl ati ve approach did not occur in the enactnent of the
federal M ne Act. The broad statutory definitions, supported by
the legislative history, establish that Congress intended to
include all mnes and mners within the ambit of the federal M ne
Act .
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Respondent further contends that its gravel pits are not subject
to the Act's coverage because its products neither enter comerce
nor affect it.

The evidence is uncontroverted that the gravel fromthe
mnes is not sold. It is, in fact, used exclusively to surface
the county roads. In addition, Quray County's roads do not extend
beyond the boundaries of the State of Col orado.

The Act enconpasses within its coverage the follow ng:

Each coal or other mne, the products of which enter
comrerce, or the operations or products of which affect
comrerce, and each operator of such mne, and every

m ner shall be subject to the provisions of this
chapter. 30 U . S.C. A 0O 803.

Further, commerce is defined as foll ows:

(b) "comrerce" neans trade, traffic, comerce
transportation, or comunication anong the severa
States, or between a place in a State and any pl ace
outside thereof, or within the District of Col unbia or
a possession of the United States, or between points in
the sane State but through a point outside thereof. 30
U S.C. A [O802(b).

The issue to be addressed is whether the County's grave
operations "affect commerce.” As a threshold matter the term
"af fecting commrerce” has been given a broad judicia
interpretation. Garcia v. San Antonio Metropolitan Transit
Aut hority, supra; Marshall v. Kraynack, 604 F.2d 231 (3d
Cir.1979); Godwin v. OSHRC, 540 F.2d 1013 (1976) (9th Cir);
United States v. Dye Construction Co., 510 F.2d 78 (1975) (10th
Cir.); Brennan v. OSHRC, 492 F.2d 1027 (2d Cir.1974); Wckard v.
Fil burn, 317 U. S. 111, 63 S.C. 82.

In this case the testinmony of witness O Donnell is
uncontroverted that the gravel is used solely on county roads.
The extracted materials are not sold, bartered or traded.

However, it is apparent that if the County relinquished its |ease
it would be required to purchase the material froma comrercia
source. The | ease and renpoval of the gravel accordingly "affects
comerce" as that termis contenplated by the above-cited case

I aw.
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Morton v. Bloom 373 F. Supp. 797 (D.C. Pa.1973), relied on by
respondent, presents a unique factual situation of a m ne
operated by one man. In that circunstance, the Court ruled that
the I ocal nature of the mne did not affect commerce. The case
has not been foll owed as precedent for later decisions. In short,
it appears to have a very narrow application not applicable here.

The Conmi ssion has yet to consider the jurisdictional issues
rai sed here but decisions by judges of the Comr ssion have held
that a governmental gravel operation is subject to the federa
Act. New York State Dept. of Transportation, 2 FMSHRC 1749
(1980), Laurenson, J.; Island County Hi ghway Departnent, 2 FMSHRC
3227 (1980), Morris, J.; Salt Lake County Road Dept., 2 FMSHRC
3409 (1980), Vail, J.

Respondent further contends that it was not properly sued.
Specifically it relies on Section 30A11A105, C. R S. (FOOTNOTE 3) Col orado
appel l ate courts have construed this statute and held that an
action brought against a county under a designation that does not
conply with the statute is a nullity and no valid judgment can be
entered, Cal ahan v. County of Jefferson, 163 Colo. 212, 429 P.2d
301 (1967).

| reject respondent's argunent.

This is not a proceedi ngs under the Col orado statutes but it
is an adjudi catory proceedings provided for in 30 U S.C. O 113(a)
and the applicable Rules of Procedures, 29 C.F.R 0O 2700 et seq.
To like effect on this issue see the case decided by the Interior
Board of M ne Operations in Harlan No. 4 Coal Conpany, 4 |BMA 241
(1975).

An additional issue centers on whether the Secretary can be
estopped in the factual scenario involved here. Respondent
asserts estoppel arises because MSHA conducted a CAV inspection
before the Martinez fatality occurred. Briefly stated, the County
conpl i ed
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and corrected all of the deficiencies raised by the CAV

i nspection. Therefore, if the CAV inspector had nentioned the
defective highwall the County would have corrected the defect and
t hereby avoi ded the subsequent fatality.

At the outset | agree that equitable estoppel is a rule of
justice which, in its proper field, prevails over all other
rules. City of Chetopa v. Board of County Comrs, 156 Kan 290,
133 P.2d 174, 177 (1943). Cenerally four elements must be present
to establish the defense of estoppel. These are (1) the party to
be estopped must know the facts; (2) he nust intend that his
conduct shall be acted on or nust so act that the party asserting
the estoppel has a right to believe it is so intended; (3) the
|atter nust be ignorant of the true facts; and (4) he must rely
on the former's conduct to his injury. United States v. Georgia
Paci fic Conpany, 421 F.2d 92, 96 (1970), (9th Cir.).

In this case it is clear that the CAV inspector did not
| earn that mning was ever taking place under the highwall. The
authority for a CAV inspection arises froman MSHA nenorandum
The thrust of the nmenorandum mandates such inspections may only
be made when the mne is not operating.

| credit the inspector's testinony and expertise in this
respect. If he had observed a m ner working under the highwall he
woul d have issued an i mredi ate withdrawal order. Further, the
i nspector's notes reflect that he discussed the sloping of the
highwal | with the County officials at the CAV inspection. For
these reasons it is clear the party to be estopped had not been
apprised of the operative facts. In sum he had not been advi sed
that the County was mining at the highwall (Ex. P5).

A factual setting might well arise that would invoke the
doctrine of equitable estoppel. However, the doctrine should only
be applied in limted circunstances, otherwi se, it would deprive
m ners of the protection of the Mne Safety Act because of a
public official's erroneous act. Maxwell Conpany v. NLRB, 414
F.2d 477 (1969); Udall v. Celschlaeger, 389 F.2d 974 (1968). For
a general discussion of the doctrine of collateral estoppel also
see the Commi ssion decision of King Knob Coal Conpany, Inc., 3
FMSHRC 1417 (1981).

Respondent's final argument addresses the substance of the
single contested citation for the violation of O 50.10.

The uncontroverted evidence establishes that M. Martinez
was killed at the quarry and his body di scovered at 2:30 p.m on
June 24, 1985. MSHA was not notified until 0945 hours the
fol |l owi ng
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nmorni ng. The facts are that the County did not "immedi atel y"
contact MSHA. Accordingly, the citation should be affirned.

Based on the record and the stipulation of the parties |
concl ude that the Comm ssion has jurisdiction to decide this
case. Further, all citations and penalties herein should be
af firmed.

Based on the stipulation, the facts and the foregoing
conclusions of law | enter the follow ng:

ORDER

The following citations and proposed penalties are affirned:

VEST 86A8AM
Citation Penal ty
2376545 $20
2376546 20
2376547 20
2376548 20

VEST 86A9AM
Citation Penal ty
2355137 $200
2355138 500
2355139 50
2376688 200
2376689 100
2376690 50

VEST 86A66AM

Citation Penal ty
2633933 $54
2633934 20

John J. Morris
Adm ni strative Law Judge
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AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAALAAALAAAAAAALA
~FOOTNOTE_ONE

1 30 CF.R [0O50.10, the regulation allegedly violated,
provi des as foll ows:

0 50.10 Inmedi ate Notificatio

If an accident occurs, an operator shall inmediately
contact the MSHA District or Subdistrict Ofice having
jurisdiction over its mne. If an operator cannot contact the
appropriate MSHA District or Subdistrict Office, it shal
i mredi ately contact the MSHA Headquarters O fice in Washi ngton
D.C., by telephone, toll free, at (202) 783A5582.

~FOOTNOTE_TWO
2 Bureau of Land Managenent

~FOOTNOTE_THREE
3 The cited statute provides:

30A11A105. Title of suits by or against county.

In all suits or proceedings by or against a county, the
name in which the county shall sue or be sued shall be, "The
board of county commi ssioners of the county of ; but this
provi sion shall not prevent county officers, when authorized by
law, fromsuing in their name of office for the benfit of the
county.



