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DECI SI ON

Appear ances: Earl R Pfeffer, Esq., Washington, DC
for Conpl ai nant Thomas C. Means, Esq.
Washi ngt on, DC, for Respondent.

Bef ore: Judge Fauver

Thi s proceedi ng was brought by the UMM under 0O 111 of the
Federal M ne Safety and Health of 1977, 30 U . S.C 0O 801 et seq.
for conpensation for mners idled by a nodification of a O
104(d) (2) order.

The parties have filed cross nmotions for sunmary decision
Oral argunents were heard on the notions and the parties have
filed briefs.

The facts are not in dispute. On Decenber 10, 1984, MSHA
(the Mne Safety and Health Adm nistration, United States
Department of Labor) found that an intake escapeway in the north
mai ns area was not being maintained to ensure safe passage of
personnel, including disabled persons. The inspector issued O der
No. 2329934 pursuant to 0O 104(d)(2) of the Act, citing a
violation of 30 CF.R 0O 75.1704. The order closed all areas in
the north mains inby the two main east junction. A civil penalty
of $500 was assessed by MSHA and the fine was paid, wthout
contest, in March, 1985.

The cl osure effect of the order was |lifted about 30 m nutes
after its issuance on Decenber 10, 1984, when the order was
nodi fied to pernit Nacco to continue normal nmining operations in
“Main north while the work of rehabilitating the intake escapeway
is being done."” The nodification also provided that: "The
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operator is to work at |least 25 manshifts per week on this effort
until this work is conpleted.” Normal mning operations resumed
at this point, and all previously withdrawn mners returned to
wor k; at |east 25 manshifts of work were devoted to
rehabilitating the intake escapeway each week thereafter. Neither
the conpany nor the union contested the original order or any of
its nodifications.

On January 25, 1985, the Ohio Division of Mnes ("DOM)
i ssued Nacco its own order finding that the escapeway was not
being maintained to a required width of six feet in certain
| ocations and requiring that this condition be abated within 60
days. On March 22, 1985, the DOMissued a new order requiring the
i ntake escapeway to be noved fromthe No. 4 entry where it had
been to the No. 2 entry, requiring that Nacco conti nue working at
| east 25 manshifts per week on the new disignated escapeway on
the ol d escapeway in the No. 4 entry.

Nacco continued to do rehabilitation work in the No. 2
entry, working at |east 25 manshifts per week rehabilitating the
i ntake escapeway. On October 2, 1986, MSHA issued a new
nmodi fication of the 1984 order, requiring that the escapeway and
all active sections inby be closed, because the MSHA i nspectors
found that the escapeway was still in violation in severa
| ocations and determ ned that the tinme for abatement shoul d not
be extended further. By reallocating the affected work force,
Nacco was able to continue operating without idling any mners
during the shift on which the nodification was i ssued. However,
on the next shift, and for the rest of the week, Nacco laid off
87 miners, on Cctober 6, 7, and 8, as a result of the Cctober 2,
1986, modification of the Decenber 10, 1984, order. On Cctobr 8,
the job of reabilitating the intake escapeway was conpl eted, and
MSHA nodi fi ed the 1984 order by providing that the intake
escapeway and the active working sections inby could again be
r eopened.

This case arises on a conplaint for conpensation under O 111
of the Act, claimng that 87 mners were idled on Cctober 6, 7,
and 8 as a result of of MSHA's October 2, 1986, nodification

0 111 of the Act provides:

Sec. 111. If a coal or other mine or area of such mne
is closed by an order issued under section 103, section
104, or section 107, all mners working during the

shi ft when such order was issued who are idled by such
order shall be entitled, regardl ess of the result of
any review of such order, to full compensation by the
operator at their regular rates of pay for the
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period they are idled, but for not nore than the bal ance of such
shift. If such order is not terminated prior to the next working
shift, all mners on that shift who are idled by such order shal
be entitled to full conpensation by the operator at their regular
rates of pay for the period they are idled, but for not nore than
four hours of such shift. If a coal or other mne or area of such
mne is closed by an order issued under section 104 or section
107 of this title for a failure of the operator to conply with
any mandatory health or safety standards, all miners who are

i dled due to such order shall be fully conpensated after al
interested parties are given an opportunity for a public hearing,
whi ch shall be expedited in such cases, and after such order is
final, by the operator for lost time at their regular rates of
pay for such time as the mners are idled by such closing, or for
one week, whichever is the | esser. \Whenever an operator violates
or fails or refuses to conply with any order issued under section
103, section 104, or section 107 of this Act, all miners enployed
at the affected mine who woul d have been wi thdrawn from or
prevented fromentering, such mne or area thereof as a result of
such order shall be entitled to full conpensation by the operator
at their regular rates of pay, in addition to pay received for
wor k performed after such order was issued, for the period

begi nni ng when such order was issued and endi ng when such order
is conplied with, vacated, or term nated. The Comm ssion shal
have authority to order conpensati on due under this section upon
the filing of a conplaint by a miner or his representative and
after opportunity for hearing subject to section 554 of title 5,
United States Code.

Nacco makes the follow ng principal argunents:

1. Section 111 does not provide a right to conmpensation
to miners who are idled by a nodification of a previous
order.

2. The order was invalidated by the effect of the
initial nodification on Decenber 10, 1984, because the
Act does not authorize MSHA to inpose affirmative
duties on an operator in exchange for non-w thdrawal of
m ners under 0O 104(d).

3. MSHA's attenpt to nodify the order to require a
wi thdrawal of mners 22 nonths after the order had been
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nodi fied to reopen the m ne area exceeded MSHA' s authority under
t he Act.

To understand the parties' actions and responses, and the
effect on their statutory rights, one nust | ook at the sequence
of events. At 1:30 p.m, on Decenber 10, 1984, MSHA issued a O
104(d) (2) order to Nacco stating that the intake escapeway was
not being nmaintained to ensure safe passage and therefore was in
violation of 30 CF. R 0O 75.1704. Thirty mnutes |ater, MSHA
nodi fied the order to permt Nacco to continue normal m ning
operations while rehabilitation work on the intake escapeway was
bei ng done. The nodification also provided that Nacco was to work
at least 25 manshifts per week on the rehabilitati on work unti
it was conpleted. The order was nodified a nunber of tinmes over a
two year period. Neither Nacco nor the union contested the
original order or any of the nodifications. Al so, Nacco paid a
civil penalty of $500 for the violation cited in the order

On October 2, 1986, MSHA determined that a violation stil
exi sted, that it should have been abated by then, and that the
period of time for abatement should not be further extended. MSHA
therefore nodified the order to specify the existing violative
conditions and to withdraw the mners fromthe affected area of
the mne until the violative conditions in the escapeway were
corrected. Neither party contested the Cctober 2, 1986,
nodi fication.

In Decenber, 1986, the union filed this claim The claim
arises under the third sentence of O 111, which reads:

If a coal or other m ne or area of such mne is closed
by an order issued under section 104 or section 107 of
this title for a failure of the operator to conply with
any mandatory health or safety standards, all miners
who are idled due to such order shall be fully
conpensated after all interested parties are given an
opportunity for a public hearing, which shall be
expedited in such cases, and after such order is final
by the operator for lost time at their regular rates of
pay for such time as the miners are idled by such
closing, or for one week, whichever is the |esser

This | anguage of O 111 requires that an operator's contest
rights under 0O 105(d) be either exhausted or waived before the
Commi ssi on may order comnpensation

There are significant procedural differences between a
hearing of a third-sentence claimand a claimunder the first two
sentences of section 111. In the latter case, the hearing may be
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schedul ed i medi ately because the miners' entitlement to
conmpensation is independent of any subsequent review of the order
upon which the claimis based. The hearing of a third-sentence
conpl ai nt, however, may not be held until after the order upon
which the claimis based has beconme "final." Thus, an award of
one week's conpensation nmay not be ordered by the Comm ssion
until either the operator has waived its contest rights or the
under |l yi ng order has been upheld in a contest proceedi ng under 0O
105(d). It is only when the underlying order becones final that a
third-sentence claimunder O 111 may be adjudi cated by the
Conmi ssi on.

The Conmmi ssion's review of all orders and nodifications is
governed by procedures provided by O 105(d) and 107(e), not 0O
111. Thus, in a third-sentence clai munder O 111, the validity of
the order is not an issue, but it is the "finality" of the order
that triggers jurisdiction to hear the claim In such a
proceedi ng, the Commi ssion must determ ne whether or not an order
is final. That determ nation must be based upon whether the order
was contested under 0O 105(d) and, if so, whether the subsequent
review deened it to be valid. If the underlying order was not
challenged it is, as a matter of law, final and not subject to
further review

The finding of a violation of 30 CF. R 0O 75.1704 becane
final when Nacco paid the civil penalty, since the fact of a
vi ol ati on cannot continue to be contested once the penalty
proposed for the violation has been paid. O d Ben Coal Co., 3
FMSHRC 1685 (1985). In addition, since neither the order nor the
subsequent nodifications were contested by any party, they becane
final and are not subject to Commi ssion review See Pocahontas
Fuel Co., 1 FMSHRC 1580, 1582A83 (1977); and Turner Brothers,
Inc. 3 FMSHRC 1649, 1650 (1984). Nacco is therefore statutorily
barred fromcontesting the validity of the order, its four
nodi fi cations, and the charge of a violation of 30 CF.R O
75.1704. Its argunments (sunmarized above) attacking the validity
of the Cctober 2, 1986, nodification are thus not cognizable in
this proceeding.

Si nce Nacco concedes that the lay-off of the 87 mners was
caused by the nodification of the order on October 2, 1986, there
is no issue as to a nexus between the nodification and the
| ay- of f.

The union is therefore entitled to sunmary deci sion, and
Nacco's motion for sunmary decision will be denied.
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ORDER

WHEREFORE I T |I'S ORDERED t hat :

1. Nacco's motion for summary decision is DEN ED. The
Conpl ainant's motion for summary deci sion i s GRANTED.

2. The affected mners are entitled to conpensation at their
| ast regular pay rates for wages |ost on Cctober 6, 7, and 8,
1986, with interest conputed from Cctober 8, 1986, until paid.

3. Wthin 15 days of this Decision, the parties shall confer
in an effort to stipulate a final order awardi ng conpensati on and
i nterest, computed in accordance with the Comnr ssion's decision
in Arkansas Carbona, 5 FMSHRC 2042 (1983). Wthin 5 days of their
conference, the parties shall file a report of their conference
with the Judge, submitting either a joint proposed order for
relief or a statenent of the issues between the parties as to the
relief to be granted. Respondent's stipulation of the terns of a
relief order will not prejudice its rights to seek review of this
Deci si on.

4. This Decision shall not be made final until a
Suppl ement al Deci si on on Conpensation is entered herein.

W I |i am Fauver
Adm ni strative Law Judge



