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O fice of Adm nistrative Law Judges

WESTERN FUELSAUTAH, | NC., CONTEST PROCEEDI NGS
CONTESTANT
Docket No. WEST 86-113-R
V. Order No. 2830082; 3/3/86
SECRETARY OF LABOR, Docket No. WEST 86-114-R
M NE SAFETY AND HEALTH Citation No. 2830083; 3/4/86
ADM NI STRATI ON ( MsSHA) ,
RESPONDENT
SECRETARY OF LABOR, Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 86-245(A)
PETI TI ONER A.C. No. 05-03505-03524
V.

Deserado M ne
WESTERN FUELSAUTAH, | NC.
RESPONDENT

DECI SI ON

Appear ances: Karl F. Anuta, Esq., and Nancy E. VanBur gel
Esq., Duncan, Winberg & MIler, P.C., Denver,
Col orado, for Contestant/Respondent;
Margaret A. Mller, Esqg., Ofice of the Solicitor
U. S. Department of Labor, Denver, Col orado, for
Respondent/ Petiti oner

Bef ore: Judge Maurer

Thi s consol i dated proceedi ng concerns the contestant,
West ern Fuel sAUtah, Inc.'s, challenge pursuant to O 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et
seq. (the Act) of Order No. 2830082 dated March 3, 1986, and
Citation No. 2830083 dated March 4, 1986, as well as the related
civil penalty proceeding.

Order No. 2830082, as nodified, was issued under O 104(g) (1)
of the Act and alleges a violation of 0O 115(a) of the Act.
Additionally, O 104(a) Citation No. 2830083, issued the follow ng
day, cites the operator for a violation of 30 CF.R [0 48.7. The
gist of the violation in both cases, however, is that the conpany
failed to task train a particular section foreman, one Carson
Julius, on the roof bolting machine, prior to his operation of
t hat machi ne



~1356

Since the citation was issued in conjunction with the O 104(g) (1)
wi t hdrawal order and is based upon the same event, only the
citation was assessed by MSHA. The Secretary contends that a
civil penalty of $180, as proposed, is appropriate for the

vi ol ati on.

These cases were heard in Denver, Colorado, on April 2,
1987, and both parties have subsequently filed post-hearing
briefs which I have considered in the course of witing this
deci si on.

| SSUE

The ultimate i ssue in these cases is whether the Departnent
of Labor (MSHA) training regulations require supervisory nne
personnel subject to MSHA approved State certification
requi renents to be task trained under 30 CF. R [0 48.7 prior to
actually performng m ning work involving operation of nmachinery,
such as here, a roof bolting machine.

STl PULATI ONS

The parties have nade the followi ng joint stipulations of
facts in these proceedings:

1. Western owns and operates the Deserado M ne,
Identification No. 05A03505, which is |located in Rangely,
Col or ado.

2. The mne is subject to the Federal Mne Safety and Heal th
Act of 1977.

3. The Federal M ne Safety and Health Revi ew Conmmi ssi on and
the presiding Adm nistrative Law Judge have jurisdiction over
t hese proceedi ngs.

4. Carson Julius, a section foreman with nine years of prior
m ni ng experience at other mines, had worked at the m ne since
Noverber 1, 1985. On Novenber 1, 1985, Julius conpl eted eight
hours of training under 30 CF.R 0O 48.6 for newy enpl oyed
experienced mners. Before becomng a section foreman at the
m ne, Julius had worked at the mine as a mner hel per, on
utility, and on various machines, including the shuttle car, the
pack rat, and the \Wagner scoop tram

5. Julius was prompted to section foreman at the m ne on
February 3, 1986. Supervisors at the mine are subject to MSHA
approved State certification requirements. The witten criteria
applied by Western in selecting section forenmen included that the
person should be able to operate face equi pment in order to
properly direct the workforce and that the
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i ndi vi dual have on-the-job experience in underground operation of
a coal mne, Colorado mne foreman papers, and supervisory
skills. Western required that section foremen be capabl e of
training the hourly workforce in the operation of underground
face equi pment in a safe and productive manner. Julius was
certified as a mne foreman by the State of Col orado on May 15,
1980. Julius net all of Western's criteria for pronotion to
section foreman.

6. The Training Plan of the Mne subnmtted under 30 CF. R 0O
48. 3 and approved by the District Manager on May 2, 1984, does
not state that supervisors nust take task training. The Training
Pl an does require task training under 30 CF. R [ 48.7 for roof
bol ters.

7. In the 12 nonths preceding March 1, 1986, the specific
items of equi pment on which Julius had been "task trai ned" under
30 CF.R [0 48.7 were the shuttle car, the pack rat, and the
WAagner scoop tram Julius had operated roof bolting machines in
the past under both production and non-producti on conditions and
circumstances. Julius had operated the Lee Norse TDA43AS5A4F twin
boom roof bolting machine briefly on prior occasions.

8. On February 28, 1986, Julius was section foreman for a
crew assigned to mine in the entries and connecting crosscuts off
the East Mains working section of the mine. Julius instructed
roof bolter Sky Havens to go to lunch and filled-in to operate
the right hand boom of the Lee Norse roof bolting machine,
working with | eft boom operator Austin Millens.

9. At all times relevant to these proceedi ngs, Federal Coa
M ne Seni or Special Investigator Theodore L. Caughman and Federa
Coal M ne Inspector Ervin J. St. Louis were duly authorized
representatives of the Secretary.

10. On March 3, 1986, Senior Special |nvestigator Caughnman
i ssued Order No. 2830082 and the acconpanyi ng Modification No.
2830082A2. The order as nodified was issued pursuant to O
104(g) (1) of the Act and charged a significant and substantia
violation of O 115(a) of the Act.

11. The order as nodified was term nated by Term nation No.
2830082A1.

12. On March 4, 1986, Senior Special |nvestigator Caughman
i ssued Citation No. 2830083. The citation was issued pursuant to
O 104(a) of the Act and charged a significant and substantia
violation of 30 CF.R 0O 48.7. The citation was issued in
conjunction with the order as nodified.
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13. The citation was termi nated by Term nation No. 2830083A01.

14. In February 1982 MSHA distributed to all MSHA district
and subdistrict nmanagers and field supervisors a statenment in
questi on-and- answer format concerning the extent of the
supervi sory personnel training exception under Part 48. On
November 27, 1984, MSHA issued Policy Menorandum No. 84A2 EPD
entitled "Training Requirenents of 30 C.F. R Part 48 for Mne
Supervi sors who Perform NonASupervisory Work. On July 1, 1985,
MSHA published the "MSHA Admini strative Manual 30 C.F. R Part
48ATrai ning and Retraining of Mners" which incorporated on page
2 MSHA's position relative to supervisors who do non-supervisory
wor k.

15. Western had 38 assessed violations during the 24Anont h
period prior to the issuance of the order and citation at the
subj ect mne, 32 of which have been paid.

16. The assessnment of the penalty will not affect Western's
ability to continue in business.

17. Western abated the violation in good faith.

18. Western is a large operator with 810,078 tons of
production in 1986.

APPLI CABLE REGULATI ONS

The two particular regul ations that are herein involved are
reproduced in their entirety bel ow for the conveni ence of the
r eader.

30 CF.R [0 48.2(a)(1) provides as follows:

(a)(1) "Mner" neans, for purposes of 0O 48.3 through
48. 10 of this Subpart A, any person working in an
underground mne and who is engaged in the extraction
and production process, or who is regularly exposed to
m ne hazards, or who is a maintenance or service worker
enpl oyed by the operator or a maintenance or service
wor ker contracted by the operator to work at the mne
for frequent or extended periods. This definition shal

i nclude the operator if the operator works underground
on a continuing, even if irregular, basis. Short term
speci ali zed contract workers, such as drillers and

bl asters, who are engaged in the extraction and
producti on process and who have received training under
0 48.6 (Training of new y-enpl oyed experienced m ners)
of this Subpart A may,
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30
foll ows:

C.

in lieu of subsequent training under that section for each new
enpl oyment, receive training under O 48.11 (Hazard training) of
this Subpart A. This definition does not include:

(i) Workers under Subpart C of this part 48, including
shaft and sl ope workers, workers engaged in
construction activities ancillary to shaft and sl ope
si nki ng, and workers engaged in the construction of
maj or additions to an existing mine which requires the
m ne to cease operations;

(ii) Supervisory personnel subject to MSHA approved
State certification requirenments; and,

(iii) Any person covered under paragraph (a)(2) of this
section.

F.R. 0O 48.7, the herein cited standard, provides as

(a) Mners assigned to new work tasks as nobile

equi pment operators, drilling machi ne operators,

haul age and conveyor systenms operators, roof and ground
control machine operators, and those in blasting
operations shall not performnew work tasks in these
categories until training prescribed in this paragraph
and paragraph (b) of this section has been conpl et ed.
This training shall not be required for mners who have
been trai ned and who have denobnstrated safe operating
procedures for such new work tasks within 12 nonths
precedi ng assignnent. This training shall also not be
required for mners who have perforned the new work
tasks and who have denobnstrated safe operating
procedures for such new work tasks within 12 nonths
precedi ng assignment. The training program shal

i nclude the follow ng:

(1) Health and safety aspects and safe operating
procedures for work tasks, equipnment, and machinery.
The training shall include instruction in the health
and safety aspects and the safe operating procedures
related to the assigned tasks, and shall be given in an
on-the-job environnent; and

(2) (i) Supervised practice during nonproduction. The
trai ning shall include supervised practice in the
assigned tasks, and the performance of work duties at
times or places where production is not the primary
obj ective; or

(ii) Supervised operation during production. The
training shall include, while under direct and

i medi at e supervi sion and production is in progress,
operation of the machi ne or equi pment and the
performance of work duties.
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(3) New or nodified machi nes and equi pnent. Equi pnrent and machi ne
operators shall be instructed in safe operating procedures
applicable to new or nodified machi nes or equi pnent to be
installed or put into operation in the mne, which require new or
di fferent operating procedures.

(4) Such other courses as may be required by the
Di strict Manager based on circunstances and conditions
at the mne

(b) Mners under paragraph (a) of this section shal
not operate the equi pment or machi ne or engage in

bl asting operations without direction and i nmedi ate
supervision until such mners have denonstrated safe
operating procedures for the equi pment or nmachine or
bl asting operation to the operator or the operator's
agent .

(c) Mners assigned a new task not covered in paragraph

(a) of this section shall be instructed in the safety
and health aspects and safe work procedures of the
task, prior to perform ng such task.

(d) Any person who controls or directs haul age
operations at a mne shall receive and conpl ete

trai ning courses in safe haul age procedures related to
t he haul age system ventilation system firefighting
procedures, and energency evacuati on procedures in
effect at the m ne before assignment to such duties.

(e) Al training and supervised practice and operation
required by this section shall be given by a qualified
trainer, or a supervisor experienced in the assigned
tasks, or other person experienced in the assigned

t asks.

DI SCUSSI ON

During the investigation of an otherwi se unrelated fata
roof fall accident at the Deserado Mne, it was di scovered that
M. Carson Julius, a section foreman at the nine, had instructed
one of his mners to go to lunch while he took his place
operating one boom of the roof bolting machi ne. The ot her boom of
the twin boom nachi ne was bei ng operated by M. Austen Mill ens,
who was killed by the roof fall. M. Julius had not, at that
time, been task trained on this piece of equipnment. Although both
the order and the citation subsequently issued both recite that
this failure to be task trained did not contribute to the cause
of the accident, the Secretary neverthel ess took and takes the
position that under the mne's training plan, Julius should have
been task trained as a roof-bolter under O 48.7, and the failure
of the operator to so train himprior to his operation of the
equi pnment anounts to a significant and substantial violation of
the Act and 0O 48.7.
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The real dispute in the case, however, concerns the |anguage
contained in O 48.2(a)(1)(ii) which on its face purports to
except supervisory personnel subject to MSHA approved State
certification requirements fromthe definition of "mner"”, and
therefore fromthe task training requirements of [ 48.7.

MSHA' s Argunent s

In support of its position in these proceedi ngs MSHA ar gues
that to cone within the above exception, a person nust be
"supervi sory" and subject to MSHA approved State certification
requi rements. While the Secretary concedes that Julius net the
latter requirenment, he maintains that a person is "supervisory"
only so long as he "supervises." Once that person diverts from
supervising to running mning nmachi nery, that person is no |onger
"supervisory" but rather is a "mner," regardless of his job
title. It is argued that MSHA' s use of the adjectival form
"supervisory" rather than the noun "supervisor" enphasizes that
it is the quality about a person and what a person does, i.e.
the act of supervising, that is inportant and not his job title.

Further, MSHA argues that this interpretation of the
exception preserves the statutory objectives pertaining to the
trai ning of mners because when a person perfornms a mner's work,
such as operating heavy equi pnent nornally operated by a m ner
t hat person, even though perhaps nomnally a "supervisor," is
pl ainly exposing hinself and others to the hazards incident to
mning and is for all practical purposes, a "mner." Therefore,
the argunent goes that the supervisory personnel exception
contenpl ates that such persons stick to supervising in the narrow
sense of the word with only "incidental" assistance to a m ner
performng a mning task being allowed w thout Part 48 training.

Additionally, the Secretary argues that MSHA's
interpretation of the regulatory exception has been consi stent,
| ongst andi ng and wi dely noticed to the mning conmunity.

Since the training regulations were initially published in
1978, there have been several publications generated by MSHA to
assist its training specialists in hel ping operators set up and
mai ntain trai ning progranms under Part 48. One such early question
and answer (QAA) issue on the subject stating that "a state
certified supervisor performng the work of a miner would be
required to be trained under Part 48." On Novenber 27, 1984, MSHA
i ssued MSHA Policy Menorandum No. 84A2 EPD concerning the
"Training requirenents of 30 CFR Part 48 for M ne Supervisors who
Per f or m NonASuper vi sory Work." This menorandum was distributed to
all mne operators
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and in pertinent part states that the "exception applies only to
the extent that supervisory work is being perforned.”
Specifically, it advises the operators that:

When supervisors performor are expected to perform

m ning tasks, they are "m ners" under Part 48 and nust
receive the required training. For exanple, if a
supervi sor operates mning equipnment . . . that
supervi sor must have conpleted task training as

speci fied by [section] 48.7.

Thereafter, on July 1, 1985, MSHA published the "MSHA

Admi ni strative Manual 30 C.F. R Part 48ATraining and Retraining
of Mners." This publication includes on page 2 MSHA's position
with regard to the herein-involved exception. Like the

af orenenti oned menorandum the Manual specifically states that

"if a supervisor operates mning equipnment, or perforns
extraction, production and mai ntenance work, that supervisor is a
"m ner' when performing this work and nmust have been given task
trai ning under section 48.7."

Once this interpretation of the "supervisory exception" is
accepted, then it is factually argued in this case that Julius
became a "miner" for purposes of the training requirenents when
he stepped in to take over the roof bolting nachine operation for
the lunching mner. More specifically, it is argued that Carson
Julius was working in an underground nine, personally engaged in
the extraction and production process doing roof bolting, a
non-supervi sory task. He therefore at that particular time was
working as a "mner" as that termis defined at 30 CF. R O
48.2(a)(1). Accordingly, he was a "m ner" under that section for
purposes of task training and it is stipulated in this record
that roof bolters are slated in the Mne Training Plan to receive
the O 48.7 task training. It is also stipulated that Julius was
not task trained on the roof bolting nmachine prior to his
operation of it on February 28, 1986, nor had he been task
trained on that type of roof bolting machine in the twelve nonths
precedi ng February 28, 1986. Thus, because Julius was required to
be task trained under O 48.7 and plainly was not, violations of
30 CF.R [0O48.7 and O 115(a) of the Act are proven.

The Secretary goes on to argue that such violation was a
signi ficant and substantial one since by the terns of the Act a
m ner who has not received the requisite training under the Act
is "a hazard to hinself and to others." Further, there was a
reasonabl e |ikelihood that the hazard contributed to would result
in injury because statistically supervisors who divert to do
nonsupervi sory work suffer a disproportionate rate of injury in
conparison to coal miners in general and roof bolters in
particul ar have incurred the highest risk of
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i njury anong key mning occupations. The argument goes on that
there was a reasonable |ikelihood that the injury would be of a
serious nature or even a fatal injury because roof fall accidents
tend to be fatal accidents such as the one that killed Austen
Mul I ens and precipitated the investigation out of which the
instant Order and Citation arose.

Finally, based on consideration of the statutory criteria,
the Secretary contends that a civil penalty of $180, as proposed,
shoul d be assessed agai nst the operator on account of this
vi ol ati on.

Operator's Argunents

The operator concedes that Carson Julius was not task
trained on the roof-bolter, but neverthel ess maintains that no
vi ol ati on has occurred because the regulations (30 CF. R O
48.2(a)(1)(ii)) specifically exclude supervisory personnel who
have been State-certified fromthe task training requirenent.
Julius was State-certified. The operator also concedes that the
Secretary has fromtime to time by various and sundry vehicles
promul gated policy statenments concerning this particular
regul atory exclusion to the effect that the exception applies
only to the extent that supervisory work is being perforned.
However, the operator denies ever actually receiving copies of
these docunents and in any event characterizes them as nothing
nore than general statements of policy issued by the agency. None
of these policy statements were ever published in the Federa
Regi ster or Code of Federal Regul ations; nor were they ever
explicitly brought to the attention of this operator prior to the
i ssuance of the Order and Citation at bar

The bottomline of this argument is that the published
regul ation clearly states the rule, and according to the
operator, they conmplied with the rule, as witten. The agency
cannot nodify the rule and lay additional requirenents on the
operator by "interpreting" the rule to nean something other than
what it clearly states. If MSHA wishes to amend the rule to
mandat e what may in fact be a reasonable requirement they nust
first conply with the procedural provisions of the Act regarding
adoption and pronul gation of regulations. Accordingly, the
instant Order and Citation should be disnissed.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

| accept the stipulated facts that the parties have agreed
toin this matter as true for purposes of this decision. | also
find as a fact that Carson Julius, while engaged in operating the
roof bolting machine was primarily engaged in a
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nonsupervisory task in the extraction and production process

al t hough he nom nally retained his role as a "supervisor," i.e.,
a section foreman, throughout the period of this incident.

The Secretary acknow edges that Julius was a generally
know edgeabl e miner with many years of experience, who was
State-certified by Colorado and was a qualified section foreman
at the Deserado M ne, but argues that this hardly qualifies one
as an experienced operator of a particular piece of mning
machi nery, such as a roof bolting nmachine. | agree, and in fact,
if Julius cannot be brought within the coverage of the regulatory
exception contained in O 48.2(a)(1)(ii), he should have been task
trained on that roof bolter before he undertook to operate it.

The Secretary urges that MSHA' s interpretation of the
regul atory exception is reasonable, preserves statutory
obj ectives, has been consistent and | ongstandi ng and has been
broadly noticed to the industry.

It is well settled in the |law that an agency's
interpretation of its enabling statute and its own regulations is
entitled to great deference. See, e.g. Enery Mning Corp. V.
Secretary of Labor ("MSHA"), 744 F.2d 1411 (10th Cir.1984).

MSHA' s interpretation of the exception is certainly
reasonable. To require all persons to be task trained on a
particul ar piece of mning machi nery before being responsible for
its safe operation has a | ot of conmon sense appeal. Just because
a person is a "supervisor," even a State-certified one, does not
in my opinion confer on that person the technical skill and
ability to operate every piece of mning machinery he m ght
encounter in the mne

MSHA' s interpretation of the exception also preserves the
statutory objectives of the Act pertaining to the training of
mners, that is, that the safety training required by section 115
of the Act is a very inportant renmedi al aspect of the Act and
that all persons regularly subjected to the hazards of mning
shoul d be well trained. It follows then that any exception carved
out of the general definition that "any person working in an
under ground mne and who is engaged in the extraction and
producti on process or who is regularly exposed to m ne hazards"
is a "mner," and therefore subject to the task training
requi renent, should be narrowy construed. MSHA's interpretation
of the exception that only those "supervisors" who are actually
"supervising" are exenpt reasonably comports with the proposition
that "a regulation nmust be interpreted so as to harnonize with
and
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further and not to conflict with the objective of the statute it

i mpl ements.” Emery, supra, at 1414; (quoting, Trustees of |ndiana
University v. United States, 223 Ct.Cl. 88, 618 F.2d 736, 739
(1980)). | specifically find that MSHA's interpretation is
consistent with and obviously furthers the objectives of the Act
and is to be preferred.

| further find as a fact that this supervisory personne
exception has been consistently interpreted by the agency from
t he begi nning and as of at |east Novenber 1984, when MSHA i ssued
MSHA Pol i cy Menorandum No. 84A2 EPD which was distributed to al
m ne operators, the operators have been on notice that MSHA' s
interpretation of the exception was to the effect that it applied
only to the extent that supervisory work was bei ng performed.

Therefore, | find that viewed in |ight of the Act's enphasis
on the inmportance of training for those individuals exposed to
the hazards of mning, the regul atory exception at bar mnust be
limted to those supervisors who are actually primarily engaged
i n supervision. The operator's proposed construction of the
instant regul atory exception, to the effect that all supervisory
m ne personnel who have been State-certified are thereafter
forever exenpt fromthe task training requirement no matter the
m ni ng equi pnent they mght undertake to operate in the future is
specifically rejected. That construction is plainly at odds with
the clearly intended training objectives of the Act, even though
I concur with the operator that it is arguably within the anbit
of reasonable interpretation of the regulatory |anguage itself.

Since at the tine in question Carson Julius was primarily
engaged in operating the roof bolting machi ne, not supervision,
find that he was required to be task trained on that roof bolting
machi ne prior to undertaking the operation of it in the
extraction and production process. Because he was not so trained,
violations of 30 CF.R [0 48.7 and O 115(a) of the Act stand
proven.

A violation is properly designated significant and

substantial "if, based on the particular facts surroundi ng that
viol ation, there exists a reasonable likelihood that the hazard
contributed to will result in an injury or illness of a

reasonably serious nature." National Gypsum 3 FMSHRC 822, 825
(April 1981). In Mathies Coal Co., 6 FMSHRC 1, 3A4 (January
1984), the Conmi ssion expl ai ned:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsumthe Secretary . . . mnust prove: (1)
the underlying violation of a
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mandatory safety standard; (2) a discrete safety hazardAthat is,
a measure of danger to safetyAcontributed to by the violation
(3) a reasonable likelihood that the hazard contributed to will
result in an injury; and (4) a reasonable |ikelihood that the
injury in question will be of a reasonably serious nature.

The Conmi ssion has explained further that the third el ement of
the Mathies fornmula "requires that the Secretary establish a
reasonabl e |ikelihood that the hazard contributed to will result
in an event in which there is an injury." US. Steel Mning Co.
6 FMSHRC 1834, 1836 (August 1984). (Enphasis deleted). They have
enphasi zed that, in accordance with the | anguage of section
104(d) (1), it is the contribution of a violation to the cause and
effect of a hazard that nust be significant and substantial. 6
FMSHRC at 1836.

In order to establish the significant and substantial nature
of the violation, the Secretary need not prove that the hazard
contributed to actually will result in an injury causing event.
The Comnmi ssion has consistently held that proof that the
i njury-causing event is reasonably likely to occur is what is
required. See, e.g., US. Steel Mning Co., 7 FMSHRC at 1125;

U S Steel Mning Co., 7 FMSHRC 327, 329 (March 1985).

The violation contributed to a discrete safety hazard. In ny
view, an untrained or undertrained mner or section foreman is a
potential hazard to himself and others assigned to work around
him There was also a reasonable |ikelihood that the hazard
contributed to would result in a serious or even fatal injury.
Statistically, supervisors who divert to do nonsupervisory work
suffer a disproportionate rate of injury and roof bolters suffer
the highest rate of injury anong key m ning occupations. Here we
had a case of a section foreman perform ng the function of a roof
bolter, operating a roof bolting machine, without the requisite
task training. | find that operating this particular Lee Norse
roof bolting nmachine is a relatively conplex task in a generally
high risk area of coal nmining. Therefore, |I find that his |ack of
task training could significantly and substantially contribute to
the cause and effect of a coal mine safety hazard which could
result in serious injury. Therefore, the violation was
significant and substantial. The fact that the instant violation
had nothing to do with the roof fall death of Austen Millens, the
co-operator of the bolter with Julius, is hardly evidence to
support the contention that the |lack of training did not or could
not contribute to a hazard likely to result in injury.



~1367

The violation was serious and resulted fromthe operator's
negligence. | further find that Western Fuels is a | arge operator
with a favorable history of prior violations. The violation here
was abated in timely fashion and in good faith. Therefore, based
on the criteria in section 110(i) of the Act, | conclude that an
appropriate penalty for the violation is $180, as proposed.

ORDER

Based on the above findings of fact and conclusi ons of | aw,
I T 1S ORDERED:

1. Order No. 2830082 and Citation No. 2830083 ARE AFFI RVED
The operator's notices of contest of sanme ARE DI SM SSED.

2. Western Fuel sAUtah, Inc., shall within 30 days of the
date of this decision pay the sumof $180 as a civil penalty for
the violation found herein.

3. Upon paynment of the civil penalty, these proceedi ngs ARE
DI SM SSED.

Roy J. Maurer
Adm ni strative Law Judge



