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V.

DEE GOLD M NI NG COVPANY,
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DECI SI ON

Appearances: Marshall P. Sal zman, Esq., Ofice of the
Solicitor, U S. Departnent of Labor
San Franci sco, California, for Conplainant;
Jay W Luther, Esqg., Chickering & Gegory,
San Francisco, California, for Respondent.

Bef ore: Judge Lasher

Thi s proceeding involves a discrimnation conplaint brought
by the Secretary of Labor on behal f of George A. Jones (herein
"Conpl ainant"). The Secretary's conplaint, as anended, all eges
t hat Conpl ai nant was di scharged (laid off) for engaging in
protected safety activities in violation of Section 105(c) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C 0O 815(c)
(1982). (FOOTNOTE 1)

The Secretary contends that Conplai nant Jones, a nmi ntenance
enpl oyee in Respondent's ball mlIl at the time of his discharge,
was term nated because of protected safety activities occurring
primarily in the last nmonth of his enploynment. Respondent
contends that as a result of a "Feasibility Capital Cost Study”
(herein referred to as the Kilburn Report) a reduction-in-force
(herein RIF and layoff) was called for and pl anned, and
Conpl ai nant, because of inferior work performance ("slow workman
shi p", "productivity" and other problens) was one of two
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enpl oyees who were properly laid off in the RIF to bring the mll
mai nt enance crew down from a compl ement of 6 enployees to 4 as
called for by the Kilburn Report (111AT. 25A32).

Untinely Filing of the Secretary's Conplaint. In raising
this threshold i ssue, Respondent contends that there was "a del ay
of 5 nonths beyond the statutory maxi mum"

A chronol ogy of npst pertinent events was the subject of a
stipul ation between the parties (Court Ex. 1; |AT. 42A45). Based
thereon and ot her evidence the follow ng sequence is found to
have occurred.

Cctober 11, 1984 Conpl ai nant was term nated (1AT. 45)

Cctober 12, 1984 Conpl ai nant filed "an informal conplaint"
with MSHA. Although not critical to this issue, | find that this
filing conplies with the 60 day filing requirenment for individua
m ners contained in section 105(c) of the Act, even though such
conplaint is not filed on a particular standard form provi ded by
the Secretary of Labor. Novenber 13, 1984 Conpl ai nant filed a
"formal conplaint” with MSHA on an MSHA form Decenber 5,
1984 The Secretary (MSHA) comrenced its investigation of the
conpl ai nt. April 24, 1985 The Secretary's witten
deternmination that a violation occurred was issued. July 1,
1985 The Secretary's Conplaint was fil edAaccording to the date
stamp thereof in the official Commission file folder. The
parties' stipulation that such was filed on or about June 25,
1985, is rejected in view of the nore precise information
reflected in the file.

It is clear that Conpl ai nant Jones was pronpt with the
filing of his conplaint with the Secretary. Respondent's bone of
contention is the Secretary's delay. In Secretary v. 4AA Coa
Conmpany, Inc., 8 FMSHRC 905 (1986), the Comm ssion delineated the
various obligations of the Secretary in processing discrimnation
conpl ai nts:

"The Mne Act requires the Secretary to proceed with
expedition in investigating and prosecuting a mner's
di scrimnation conplaint. The Secretary is required to
act within the following tinme frames: (1) The

i nvestigation of a mner's conplaint "shall conmence
within 15 days" of receipt of the mner's conplaint (30
U S.C 0O815(c)(2)); (2) the
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Secretary "shall notify" the mner, in witing, of his

determ nation as to whether a violation of section 105(c) (1) of
the M ne Act has occurred "[w]ithin 90 days" of receipt of the
mner's conmplaint (30 U . S.C. 0O 815(c)(3)); and (3) if the
Secretary determ nes that there has been a violation of the Act,
"he shall inmediately file a conplaint with the Commi ssion." 30
U.S.C. 0O815(c)(2). (Enphasis added throughout.) Finally, section
105(c) (3) of the Act specifically states, "Proceedings under this
section shall be expedited by the Secretary and the Commi ssion."
30 U S.C. O815(c)(3).

VWil e the | anguage of section 105(c) |eaves no doubt

t hat Congress intended these directives to be followed
by the Secretary, the pertinent |egislative history
nevert hel ess indicates that these tine frames are not
jurisdictional "

khkkkhkkkhkk*k

Rel at ed passages of |egislative history nmake equal ly
cl ear, however, that Congress was well aware of the due
process problenms that nmay be caused by the prosecution
of stale clains. See Legis.Hist. at 624 (discussion of
60Aday tinme limt for the filing of mner's
discrimnation conplaint with the Secretary). The fair
heari ng process envisioned by the Mne Act does not
allow us to ignore serious delay by the Secretary in
filing a discrimnation conplaint if such del ay
prejudicially deprives a respondent of a meani ngfu
opportunity to defend against the claim

Accordingly, we hold that the Secretary is to nmake his
determ nati on of whether a violation occurred within 90
days of the filing of the miner's conplaint and is to
file his conplaint on the mner's behalf with the

Conmi ssion "inmmedi ately" thereafterAi.e., within 30
days of his determination that a violation of section
105(c) (1) occurred. If the Secretary's conplaint is
late-filed, it is subject to dismissal if the operator
denonstrates material |egal prejudice attributable to

t he del ay.

"Applying these principles to the present record, there
is no question that the Secretary seriously delayed in
filing the conplaint. Neverthel ess, the record before
the judge did not establish that the Secretary's del ay
prejudi ced 4AA. In the absence of this requisite
foundati on, the judge erred in granting 4AA's notion to
dismss.”

Respondent's basis for dism ssal of the conplaint is set
forth at

pages 38 and 39 of its post-hearing brief:

"In a great many cases, a delay of 5 nonths beyond the

statutory maxi mum woul d not cause prejudice. This case, however,
is different because of the critical nature of precise tines.



Thus, anmong the facts that have been hel pful to Dee Gold's
def ense have been the tine of the decision to layoff M. Jones;
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the tines at which certain incidents, particularly the
hydrostroke feeder and AR incidents were comnitted by M. Jones
inrelation to the tinme that M. Nameth was placed in charge of

m |l maintenance; the time at which it was decided that |ayoffs
woul d occur at all; the time at which the ball mlIl was in the
process of being repaired; (to a minor extent) the tine at which
M. Nameth announced at the neeting of COctober 9 that |ayoffs
were to occur; and the dates upon which the events in the Jensen
menor andum t ook place. These are likely to be contested in one
fashion or another in the CGovernnent's brief, due to the

occasi onal I y anmbi guous and uncertain testimony of various

Wi t nesses on the subject of precise dates, or timng. \Were al
the pertinent dates in a case occur in a relatively short period,
it is much easier for prejudice to occur, and Respondent would
submt that it has occurred in this case. Had this Conpl ai nt been
brought 4 to 6 nonths earlier, recollections could have been nore
qui ckly canvassed, and a better record prepared."”

It is concluded that Respondent has not established that the
Secretary's delay prejudicially deprived it of a neaningfu
opportunity to defend itself in this matter. There is no
al l egation of any specific prejudice it sustained in pretria
preparation or in the trial of this matter. The genera
all egation that the nenory of w tnesses nmay have been inpaired by
the delay is insufficient to neet the burden of establishing a
mat erial |egal prejudice; there is no articulation of the process
by whi ch Respondent was prejudiced. It is also noted that the
del ay of approximately 5 1/2 nmonths here is significantly |ess
that that A2 yearsAinvol ved in 4AA Coal Conpany, Inc., supra.
There being no basis in argument or in the record to conclude
t hat Respondent was materially prejudiced, its contention that
the conpl ai nt should be dismssed for untinely filing is
rejected. It should finally be nmentioned that (1) a considerable
portion of the tine which el apsed between the all egedly
discrimnatory act and trial was accounted for by the extensive
pre-trial procedures and settlement negotiations engaged in by
the parties, and (2) Respondent, as will be shown within, on the
day it laid off Conplainant was put on notice of possible
litigation and began taking steps to prepare therefor (See Exs.
JA2 and JA3).

Ceneral Matters

Respondent, Dee Gold M ning Conpany, was at all nmateria
times a Nevada partnership engaged in gold and silver mning
(I'1TAT. 61).

Conpl ai nant, age 34 at the tinme of hearing, conmenced
enpl oynent with Respondent on March 26, 1984 (Ex. RA2), as a m ||
mai nt enance mechanic (1 AT. 69, 73, 75). His inmediate supervisor
was Allen "Al" Jensen, mill maintenance foreman (IAT. 70). Some
of Conplainant's basic duties were repair, fabrication, welding,
pi pefitting, crusher repair and punp repair (IAT. 77, 82).
Vari ous of these duties were perforned on or about mills near the
m ne which separated the gold ore fromwaste materi al
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Conpl ai nant was laid off at the end of his day shift on the
afternoon of Friday October 11, 1984, the l|last day of his work
week (I AT. 105, 106; I111AT. 114A116, 156). Thus, the total term
of Conpl ai nant's enployment with Respondent was | ess than seven
nmont hs.

Sonetinme in May or June of 1984 Conpl ai nant received a
written evaluation from Al Jensen rating himas excellent in
every category (I AT. 80A81). (FOOTNOTE 2) He received no other ratings
prior to his layoff.

Vi | e Conpl ai nant's work performance was conmendable in the
begi nning, it thereafter deteriorated. A decline in his speed and
attitude was noted by his i medi ate supervisor, Jensen, follow ng
managenment's refusal to grant the m |l maintenance crew s request
for a raise (II1AT. 132A134).

Wth respect to Conplainant's attitude, Jensen testified
that: "he would throw things, get a little bit angry about not
havi ng sonmething to work with." Jensen al so noted that
Conpl ai nant conpl ai ned about changes in the work schedul e about
this time, since he was buil ding a house and that his hours began
to drop. The records on overtinme show that the high point on
Conpl ainant's overtinme occurred in July, with 40 hours of
overtime, and dropped to half that in both August and Septenber.
(See Exhibit RA2.) By contrast, during the same period Ingle
wor ked 66 hours of overtine in July, 56 hours of overtinme in
August and 71 hours of overtinme in Septenber

M. Jensen, follow ng Conplainant's term nation, and in
accordance with usual procedures, filled out a Dee Gold standard
Payrol | Change Notice Form Joint Exhibit 1, which reflected his
views on Conplainant's ability as of the date that he filled it
out, October 16, 1984. Conplainant's "conduct" and "production”
were listed as "poor," while his "initiative" was listed as only
"fair." There were no "excellents" in the rating.

In the sumer of 1984, the nill maintenance crew (FOOTNOTE 3)
consi sted of Conmpl ai nant, Wayne Overhol ser, Joseph P. Tinko, Dick
Ei senbarth, M ke Ingle and Mtch Geyer. All but Geyer were "ml|l
mai nt enance nechanics". The sixth nmi |l maintenance enpl oyee,
mechani ¢ Wayne Over hol ser, worked for only part of the summer of
1984, before he transferred to the truck shop around Septenber 1,
1984 (11 AT. 21, 88, 122A124, 136A138; |11 AT. 15, 42-43, 66).

Anot her enpl oyee, Kenneth Kohles, was pronoted to and began
working in mill maintenance, on or about Septenmber 1, 1984 (Ex.
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JA8) before the layoffs (11AT. 110, 152; |11AT. 44, 65,
163A167). (FOOTNOTE 4)

Di ck Ei senbarth and Joseph Tinmko were hired subsequent to
Conpl ai nant ATi nko in June and Eisenbarth in July 1984 (1AT. 82).
I ngl es was hired before Conpl ai nant Aon Oct ober 26, 1983 (I AT.
79); Geyer was hired before Conpl ai nant al soAon February 6, 1984,
but as a "helper" or laborer (I1AT. 122); Geyer becane a mill
mai nt enance enpl oyee in August 1984 (|1 AT. 125). Tinko conmenced
his enpl oynent wi th Respondent on June 11, 1984. M. Tinko was
el ected m |l maintenance safety representative (spokesman)
sometime during the period Jul yASeptenmber 1984 (1AT. 124A126;
I I AT. 141). Certain of Respondent's managenment was aware he hel d
this position (I AT. 125A126). M. Tinko was laid off on Cctober
9, 1984 (111 AT. 109) shortly after a neeting on the sane
dat eAwhi ch was cal led to discuss conplaints (including safety
conpl ai nts) Awas conducted with the m || maintenance crew by ml|
superintendent Steve Nanmeth. (FOOTNOTE 5) M. Tinko, |ike Conplainant,
testified that he understood when he was hired that it was to be
a permanent position (IAT. 122). Crew nenber M ke Ingle who was
favored over Conpl ainant and Tinko in the RIF, however, was told
when he was hired that there mght be a layoff "after things were
goi ng" (11 AT. 99) and that Jensen told himhe was "afraid to hire
t oo many peopl e because of the layoffs" (IIAT. 99).

Protected Activities

At sonme indeterminate tine prior to the start-up of the nmill
i n September 1984, Conpl ai nant registered a verbal conplaint to
his i mmedi ate foreman, Al Jensen, concerning not having a
grinding shield. Jensen replied that he would "put sone on order"
(1 AT. 78).

Conpl ai nant al so conplained (1) to Larry Turner, Safety
Director, and Al Jensen, that he needed a respirator since he was
wor ki ng with cyani de acid and gasses (I AT. 79, 86A87) on or about
Sept ember 25, 1984 (I AT. 87), and (2) about an acid plate (IAT.
88A89) .

Conpl ai nant engaged in various activities which Respondent
was aware of in connection with his dissatisfaction with
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Respondent's so-called "l ockout" procedure at the ball nmll.
Conpl ainant initially appraised this problemas follows:

"A The first time that I was infornmed that they had an
enmergency and Al Jensen said you've got to go into the
mll and fix a liner. | said fine, where do you want ne
to put my lock on the notor? Al said well, we can't

| ock the notor out and | said why is that. He said they
don't want to lock out the nmotor and you can | ock out
the air clutch but I didn't |like the way to find the
ball mll to lock out the air clutch as opposed to the
| ocking out the motors. If the chair for a person who

is working in the mll and air notor is still running
there is a possibility the clutch could engage by
itself, by outside neans and the m Il would turn.

Q And what woul d happen if anyone was in the mll|?
A. The person woul d be dead.
Q What would kill hin®

A. Fifty or sixty tons of steel balls that would crush
himto death.

Q What did Al Jensen say when you told himyou thought
the mll should be | ocked out?

A. He said he had to do what he was told.
Q Who did he say told himthat?

A. Naneth."
(1 AT. 89A90).

Thereafter, on or about Septenber 25, 1984, Conpl ai nant
engaged in a conversation with Wayne Dillon, a safety
representative of the State of Nevada who had been conducting a
safety class at the mne, and Larry Turner, Respondent's Safety
Director, in which Conplainant asked Dillon if Respondent's
mechani cal | ockout procedure was in conpliance with State or MSHA
regul ati ons. Conpl ai nant's account of this conversation follows:

"Q And what did M. Dillon say?
He said absolutely not.

VWhat did M. Turner say?

A

Q

A. Turner didn't say anything.

Q Did you nmake any conplaints to M. Turner about the
| ock out procedure?

A | told M. Turner M. Dillon is right here standing
besi de you and he said the nmechanical |ock out or air



clutch I ock out is not acceptable.
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Q What did M. Turner say in response to that?

A. He was dunmbfounded; didn't say anything."
(IAT. 91; II1AT. 24A29).

Prior to October 1, 1984, M. Turner told Conpl ai nant that
Bob Morl ey, an MSHA investigator said it was "okay for Dee Gold
to have a nechanical |lock out on the ball mll's air clutch."
(I AT. 92). After this, on October 1, Conplainant went to MSHA's
Reno, Nevada office and discussed the matter with Joe Frazier
supervi sor of mne inspectors, who Conpl ai nant under st ood was
Morl ey's "boss." Frazier, according to Conplai nant, stated:

"He said it was unacceptable to MSHA to have a
mechani cal lock out only the air clutch. He said it was
a violation of standards. He read me the quotation in

the regulation that all energi zed equi pnent will be
de-energi zed before any worker will work on that
equi pnent . "

(IAT. 93; See also IIAT. 30)

On Wednesday norni ng, October 3, 1984, Conpl ai nant advi sed
M. Turner that "a nechanical |ock out was not acceptable
to the Reno office." M. Turner indicated that he would ook into
it when he got the time (IAT. 94, II1AT. 32). Both on Cctober 4
and Cctober 5 Conpl ai nant asked Turner if he had called Reno and
Turner hadn't (I1AT. 33). Conplainant advi sed Joe Tinko, the
mners' elected mll nmaintenance safety representative, that he
woul d not go into the ball m Il under existing conditions (IAT.
95A96). He also confirmed to Al Jensen that he would not enter
the ball mll (1AT. 97). This constitutes a refusal to work
because of an asserted unsafe condition

Conpl ai nant gave this account of a final safety conplaint
whi ch occurred on the norning of October 11, 1984, the afternoon
of which he was laid off:

"Q Between the tinme of the Tinko lay off and your |ay
of f did you make any safety conplaints?

A. Yes, | did.
Q When did you nake any conplaints?

A I think | believe it was Thursday norning, the day I
was fired.

Q When were you fired?

A. | was fired that afternoon.

Q What was the nature of your conplaint?

A. First thing in the norning Al Jensen told ne to nove

ny wel ding table approximately ten feet to one side. |
obj ected i medi ately.



~1639
Q What was the basis for your objection?

A. Well it was a collection area. The fl oor had one
foot rise of concrete and would collect water and
slurry. |1 would have to be on the sunp punp side of

slurry side which was a danger of electrocution was
al ways very dangerous.

Q Who did you say you nmade a conpl aint too?

A. Al Jensen. He said this was what Steve Nanmeth wanted
and this is what he is going to get.

Q Who informed you of your lay off on the el eventh?

A. No one actually informed nme of ny lay off.

Q How did you |l earn about it?

A. Al Jensen had ne do an energency pipefitting job. He

set a pipefitting job where | had to put a water |ine
into the feed chute of the rod mll. When | was al

done with this job | went back to put tinme on ny tine
card and ny tinme card was not in the slot. I went to Al
Jensen and said, well, where is ny tine card. | asked
and he said | could tell you in an hour and | asked him
if I was laid off.

Q What did you then?
A. | went into Steve Nanmeth's office.
Q What did you say to hinP

A. Said | amthe |least productive enpl oyee? He said
am

Q What did you say?

A | said | amgoing to fight it even with ny record
and evaluations | have in ny record | amstill not the
| east productive enpl oyee.

Q Did you say on what basis?

A. No. | just said | amgoing to fight it." (FOOTNOTE 6)
(1 AT. 106A107)

It is thus clear in the record and found here that
Conpl ai nant engaged in various safety activities which in the
abstract were of a nature sufficient to i nvoke the protection of
the Act. Respondent for the nobst part concedes, and the record
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in any event establishes, that Respondent's managenment were aware
of these various activities prior to Conplainant's |ayoff on

Cct ober 11, 1984.

The record, however, also shows that none of Conplainant's
safety conplaints were received by his foreman or other of
managenment's personnel with overt resentnent, hostility or other
di scernible angry or anti-safety reaction. Also, during the
sumer of 1984, all the mill maintenance crew nmenbers were meking
conmplaints (IAT. 157; I|IAT. 56, 88, 128, 149). No one seened to
be maki ng nore conpl aints than any other (I1I1AT. 88, 128, 140,
149). Furthernore, all of the m Il nmaintenance crew refused to
enter the ball mll with the notor running (11AT. 141, 157, 161).

The COctober 9 Meeti ng.

After a runor circulated that MII| Superintendent Steven J.
Nameth was to issue a conpany policy that the air clutch | ock out
woul d be sufficient and all enpl oyees woul d abi de by such policy
(IAT. 97, 98), Conplainant told Tinko that "we shoul d have a
meeting” with Arthur J. Schwandt, General Manager for the project
and Naneth's supervisor (I1AT. 98). O her mmintenance enpl oyees
asked Al Jensen for such a neeting (I1AT. 89).

The neeting was held sonmetinme between 9 a.m and 11:30 a. m
in Steve Nameth's office (IAT. 99, 141; I11AT. 101). The mll
mai nt enance crew at that tinme consisted of Conplainant, Joseph P
Ti mko, Dick Eisenbarth, Mke Ingle, Mtch Geyer and as previously
not ed, Kenneth Kohles (1 AT. 99, 103, 141A142; |1AT. 88, 162;
I11AT. 65, 166A167).

Joseph Tinko, the safety representative, considered calling
a neeting with Al Schwandt but did not do so after he | earned of
the "very close" friendship between Schwandt and Nameth (IAT.
136A137). The neeting in any event was called by Naneth after he
was told by foreman Al Jensen that the nmen wanted a neeting with
Schwandt to discuss "conplaints" (I1AT. 98A100; II1AT. 99, 102).
Nanet h reported the request to Schwandt who told Nanmeth "he was
busy” and told Nameth to conduct the neeting (111AT. 100).

The meeting was held in Nameth's office (II1AT. 101) and was
attended by Naneth, Al Jensen, Conplainant, Tinko, Ingle and
Ei senbarth. Mtch Geyer and Kohles did not attend the neeting
(I'1AT. 129; II11AT. 100).

At the beginning of the nmeeting, Conplainant said sonething
to the effect that the men would |Iike Art Schwandt present at the
meeting (IIAT. 91; II1AT. 135) and Steve Nameth indicated that
Schwandt woul d not be present but that he (Nameth) would give
Schwandt all the pertinent information fromthe neeting. Naneth
then opened up the discussion and Tinko raised the subject of pay
rai ses (I11AT. 36A37). Thereafter, work procedures and non-safety
subject matters were brought up and di scussed (1 AT. 100; |1AT.
37A42, 90; II11AT. 77).
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Thereafter, either Conplainant or Tinko, probably Conplainant,
rai sed the question of the | ockout procedure (I1AT. 90; II1AT.
135).

Those in attendance at this nmeeting gave differing accounts
of it at the hearing. Wth the exception of Conplainant, nost of
their renmenbrances of it were sketchy, sonetines remarkably
contradictory, and for the nost part |lacking in detail. O her
t han Conpl ai nant's version the nost inclusive account Awith one
i naccuracy as to when the "lockout" discussion occurredAwas that
of Namet h:

"The way | renmenber it, Jones started to speak. |
interrupted and said | have an announcenent to make. |
said we were going to have a lay off that week.
Sonebody spoke up and said, who is going to be laid
off. | said the | east productive enpl oyee. They wanted
nanmes or sonebody said who and | don't think

mentioned the name. Then Jones started conpl ai ning
about various things inthe mlIl. I'll see if | can
remenber sone of them He conpl ai ned about wage rates,
he conpl ai ned about work schedul es, he conpl ai ned about
a job he had done in the rock m |l making sonme kind of
conplaint. If | had done it his way we coul d have nmde
it in four days but my way took 16 days. He conpl ai ned
about the use of the thickness of hard plates we were
using for wear plates and of course he conpl ai ned about
the ball mill and rock m Il |ockout procedure. Before
he got to that, JonesAnot Jones, |'m sorryAwm . Tinmko
spoke up rebuking Jones and saying what's all this
about. | thought we were going to talk about | ockout
procedures and well then, Jones started talking about

| ockout procedure. He said it was not safe. It was

i nadequate. We checked with Bob Mrley and Bob Morl ey
said it was safe and we were |legal. Jones then pulled
out a card, |'ve been to see Bob Mrley's boss. He
mentioned the man's nanme, | think sone district
director and | think his name was Frazier and Frazier
said it is not acceptable. | said | don't know anything
about that. It was Bob Mrley who said it was
acceptable. Jones said here's his card, call himright
now and | said | would ook into it. He sai dAkept
repeating, call himright now, call himright now. He
kept repeating and | said if you have nothing further
we better go back to work and the neeting broke up
about that tinme.

Q Do you recall anything el se about that meeting? Let
me wi thdraw that question. Was there a specific nunber
of people as being identified as people who woul d be
laid off at the neeting?

A. No.

Q | couldn't quite hear when you were speaking and did
you say it was going to be the | east productive



enpl oyee or | east productive enpl oyees going to be laid
of f?
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A. It was plural

Q Did the lay off in fact take place that day?
A. Yes.

Q Who was laid off that day?

A. Joe Ti nko.

Q Was anybody laid off |ater that week?

A. Yes, CGeorge Jones was laid off two days | ater
Q Wiy was it Tinko was laid off first and then Jones?
A. Well, the work Jones wasATi ko was on was not
critical to the operation of the plant. Jones was
wor ki ng on a pipeline that was critical." (II1AT.
77A79) .

Narmet h' s version of the October 9 neeting is at variance
with the accounts of all others as to the tine when he made the
announcenent that there would be layoffs. According to Naneth, he
i nterrupted Conpl ai nant at the begi nning of the nmeeting to say he
had an announcenent to make, i.e., that there would be a | ayoff.
Nameth's rendition appears faulty in this one respect and | find
that the l[ayoff announcenent did occur after the "l ockout"

di scussion (1 AT. 103; II11AT. 155). Nevertheless, in all other
respects, Nameth's recollection of the Cctober 9 neeting appears
more lucid and detailed than the others and not being in great
variance from Conplainant's version it is accepted.

Before the "l ockout" discussion, two other safety matters
were di scussed, "face shields" and "hooks wel ded on a handrail"
(I AT. 100A101; 111 AT. 136). It is clear, however, that subjects
other than safety matters were al so brought up, such as pay
rai ses, wage rates, work schedules, and work matters such as
plate welds, etc. (IIAT. 36, 38A42; IIIAT. 103, 136).

As noted above it appears that Conpl ai nant brought up the
| ockout procedure issue, saying it was not safe. Naneth replied
that MSHA I nspector Bob Morl ey had said Respondent's | ockout
nmet hod was safe at which point Conplai nant produced a business
card from his pocket and said he had gone to Mrley's
bossAFrazi er Awho said it was not safe. Naneth said he was not
aware of that (I111AT. 103A104). Conplainant said "here's his
card, call himright now " Nameth said he would look into it and
Conpl ai nant kept repeating "Here's his card, call himright now "
According to Naneth, Respondent's safety director thereafter
contacted Frazier and after sonme procedural processing MSHA
deternm ned Respondent's nethod was unsafe and that Respondent had
to lock out the motor (I11AT. 104A105).

Fol | owi ng the neeting, Nameth reported to Schwandt. Naneth
testified:
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"A. Imredi ately after the meeting | went to M. Schwandt's office
and | stated that we could not term nate these people now as we
had previously planned and he said why not and | said because
t hey have gone to MSHA.

Q What was said then?

A. He said we had planned to | ay these people off
before they went to MSHA so let's go ahead with the
reduction in force." (I11AT.89).

"Schmandt confirmed Nanmeth's account of this conversation
(I1'1AT. 36).

On Cctober 9 after discussing the matter with Schwandt,
Namet h checked with Al Jensen to "find out what jobs Jones and
Timko were on". Naneth determned that Tinko's job was not
critical to the operation to be conpleted that day and that the
j ob Compl ai nant Jones was on was critical. He decided to |et
Timko go that day and to | et Conpl ainant go at the end of his
work week on October 11 (III1AT. 110, 116).

Later in the afternoon of October 9, 1984, Naneth told
Jensen that Tinko was to be term nated that day. Nameth was not
present when Tinko was told by Jensen he was to be laid off
(I TAT. 109A114).

Fol l owi ng the layoffs (I11AT. 139A140), Nanmeth asked Jensen
to prepare a menorandum (Ex. JA2) with respect to Jones and Tinko
whi ch Naneth testified "was intended to be seen by nyself and M.
Schwandt in case we had problenms as we are having right now
(I'1'1AT. 80) and in anticipation of future litigation (IIIAT. 95).
Schwandt al so asked Naneth to prepare such a neno to describe the
incidents that | ed Naneth to believe Conplainant Jones and Ti nko
shoul d be discharged (Ex. JA3; 111AT. 80A81).

Respondent's Position

Prior to the opening of the mne an engineering firm
(Ki I burn) prepared an authentication of Respondent's prelimnary
capital and operating budgets entitled the Kilburn Feasibility
Capital Cost Study and, as previously noted, referred to herein
as the Kilburn Report (I11AT. 23).

Excerpts fromthis Report were introduced into evidence as
Ex. RA1. Such reflect that a total crew of four, 2 mill
mai nt enance mechani cs and two hel pers, were contenpl ated as the
"proper nunmber” for the mll when its construction was conpl eted
and it canme under "operating conditions." (I11AT. 23A25, 135)
More mi ||l mmi ntenance enpl oyees were needed and hired during the
period prior to the tine the ml|l began operating (111AT. 26, 31)
in approximately September 1984 (IAT. 76).

Sonetime around the end of August 1984, shortly after the
time Steve Nanmeth took over the supervision of the mill
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mai nt enance function, the M ne General Mnager, Arthur J.
Schwandt, discussed with himthe size of the mll nmaintenance
crew with the conclusion that the crew size should be four with
the possibility that they mght get by with |ess and that two
should be laid off (IIIAT. 26A29, 30, 31A34, 42, 90). In a
meeting in md-Septenber between Schwandt and Nanmeth it was

deci ded that Tinko and Conpl ai nant woul d be the ones who woul d be
laid off in the reduction-in-force (I11AT. 29, 31A33, 34, 47),
the tinme of which would be contingent on the mll's "operation"
and was anticipated to be "around" the first week of Cctober 1984
(I'11AT. 48, 50A51). (FOOTNOTE 7) Al Jensen was in agreement that Tinko
and Conpl ai nant were the two who should be laid off (II11AT. 80).

In this connection, Jensen, who hinmself had been laid off
and was not enpl oyed by Respondent at the time of the hearing,
testified:

"Q In your view who were the | east productive workers
of the group at the tine of his determ nation?

A. | had three, George Jones, Joe Tinko and M ke Ingle.

Q In ranking anmong those three who would you have laid
of f?

A If I had to do it because George and Joe because
M ke Ingle was senior of the two.

Q Now, inAwhy was it you regarded M. Jones as one of
the | east productive in the unit?

A | think it had to do a | otAseened |ike he slowed
down, you couldn't prove this but it seemed |ike he had
sl owed down an awful lot in his work; his tenperanent
had been very, very badAcussing, throw ng things
around.

Q What was the reason that you gave him a poor conduct
in the general payroll change notice fornf

A. Tenper.

Q Jones?

A. Oh, Jones. It was tenper, getting mad at any little
thing." (enphasis added) (I1I11AT. 138)

After he took charge of the m |l naintenance crew i n August
1984, M| Superintendent Naneth told the foreman, Al Jensen, to
tell the crew that "we were overstaffed and we were going to have
to cut two or three people off." He also told Jensen to "keep a
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cl ose eye" so that they would get "rid of the |least productive

people". (II1AT. 67). (FOOTNOTE 8) Around the tinme Overhol ser transferred
out of the m Il maintenance crew (Septenber 1, 1984), Jensen was

asked by the crew about the transfer and they told himthey had

"a lot of work". Jensen told themthat he "had been told we

al ready still have too many people now. " (I11AT. 134, 148).

Conpl ai nant Jones was present at this tine (111AT. 134A135).

The decision to term nate Conpl ai nant as one of the two to
be laid off in the reduction-in-force was nmade by M|
Superintendent Naneth with the approval of General Manager Arthur
J. Schwandt, in late August 1984 (II11AT. 90, 96, 117A119,
122A124, 156). The actual date it was determ ned that Conpl ai nant
woul d be laid off on Cctober 11, 1984, was COctober 9, 1984
(111AT. 122). At the tine of the layoffs of Conplainant and Ti nko
on Cctober 9 and 11, 1984, respectively, M. Naneth was the
person in managenent's hierarchy who effectively decided to hire,
di scharge and | ayoff enployees in the mll maintenance unit
(I TAT. 60, 96).

In his testinmony, Naneth described at |length the reasons for
| ayi ng of f Conpl ai nant Jones (and Tinko) and the process by which
thi s deci sion was reached as fol |l ows:

"A. The AR plate where Jones put in nore than was
necessary?

A. Yes.

Q That woul d have been about the twenty-seventh or
twenty-ei ghth of August.

Q How inmportant was that particular incident to you in
reachi ng a concl usi on?

A. The inportance was that it was becom ng apparent
that Jones wouldn't follow instructions. Al so inportant
in the fact he wasted a | ot of expensive AR plate.

Q When did the incident with the two by four pieces
occur?

A. Sonetime in July, early August.

Q And how did you hear about that?
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A. The carpenter involved told nme about it. The carpenter was
working for me. | believe at the tinme Jones was probably
reporting to Bernie Carter through Jensen.

Q Were you in a position at that point to take any
di sci plinary action?

A. I didn"t. | found out about it a day or so after it
happened. " (111 AT. 85A86).

kkhkkkkhkkkkkxk

"A. He was apparently deliberately slowi ng down. He was
sl ow getting to the job. He always conpl ai ned about
stuff he had to work with." (II1AT. 87).

*kkhkkkkkkkk*k

"Did you have authority to reduce the force on your own
aut hority?

A. Probably, I amsure I would have discussed it with
M. Schwandt .

Q Did you discuss it with M. Schwandt?

A. Yes, | did.

Q When was that?

A. The function was turned over to me on the
twenty-fifth. The followi ng Monday woul d have been the
twenty-seventh and | woul dAI' msure | woul d have net
with himon the twenty-seventh.

Q What was said during that neeting?

A. | mentioned the fact that we had too many people in
t hat departnent and told him of the other operations
that | had been on. He nentioned that there was sone
kind of study by Kilburn that indicated we were
supposed to have four nechanics after the operation
started up.

Q Were any peopl e discussed as candi dates for a
reduction in force?

A. Yes.

Who was di scussed?

Q

A. Joe Tinko and George Jones.

Q What was said about them by each of you?
A

I nentioned the fact they | ooked Iike they were



dragging their feet. They weren't giving us an honest
days work.
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There were several incidents which showed this. | think theAl had
an incident with George Jones on the cone crusher discharge chute
where | told Al Jensen to put the discharge chute with no
instructions (sic) because we were going to encounter a |ot of
clay and the chute should be wi thout obstructions. George put the
plate in there with protective obstructions and to protect the
bolt heads. Sonebody had to go back in there and cut them out.
That added a lot of tinme to that job

Q Did you nention this to M. Schwandt?
A. | don't renenber whether | did or not.

Q | amjust trying to find out what you nentioned to
hi m during this neeting?

A. One of the things | nmentioned to him | could see
crackers put in the plant, put in the chutes. They
didn't put in wear plates and we had an incident with
George Jones where what he was instructed to do was
braze resistant plates. It's expensive. He had
instructions to put in the hard plate to a certain

| ength and he exceeded that and wanted it his own wayAl
don't understand that |evel and when

quest i onedAGeor ge doesn't know to follow instructions.
He likes to do things his own way.

Q Did you tell that to M. Schwandt?
A. Yes, | did.

Q Didyou tell anything else to M. Schwandt
concerning these two enployees or either of themin
this meeting you've just described?

A. You are tal king about the neeting of the
twenty-sevent h?

Q | amtal king about the nmeeting of the week of August
twenty-sevent h.

A. Actual incidents, no, with the exception of the fact
that both Jones and Tinko were very slow getting away
fromthe tool room Were nost of the other mechanics
woul d be off in 10 or 15 minutes to their jobs, Jones
and Tinmko very often would be there 30A35 minutes after
we started the shift.

Q Now, did M. Schwandt have anything to say with
respect to either of those enpl oyees?

A. | think M. Schwandt made some comrents about Joe
Tinmko's work. | don't think he said anything about M.
Jones.

Q Do you recall whether he nentioned any particul ar



I ncidents with Tinko?
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A. He nentioned it everytinme he noticed M. Tinko that

don't renenmber his exact words, but he wasAbut that he was noving

in slow notion.

Q Do you recall whether he said anything el se on sone
particul ar incident?

A. No, it was a long tine back.

Q Was there any decision nade at that tine to have a
reduction in force? How did the meeting concl ude?

A. There was no question at that time we were going to
have a reduction in force. W had nade a tentative
decision that it would be Jones and Tinko but | decided
I would watch both of them and see if there was any
change in attitude and behavi or

Q There were no incidents that occurred that week with
M. Jones?

A. Yes, there was an incident of the hydrostroke
cylinder. M. Jones and M. Tinko were both assigned to
renove the hydrostroke cylinder because it had

mal functi oned. We had to take it apart to where it had
mal functi oned. It took Jones and Ti nko about ei ght
hours to renove that and replace it. | felt that was
much too long a tine.

Q Was that reported to M. Schwandt at anytime during
t he week?

A. Sometime during the week, yes. | think it wasAmay
have been M. Schwandt had wal ked by that job that
particul ar day and observed sone of it.

Q And who was involved inAwith that particular job?
A. M. Jones and M. Tinko. Sonebody said that M ke
Ingle was there part of the time, but | don't recal
seeing him

(11 1TAT. 68A72)

*kkhkkkkkkkk*k

Q Did you have any subsequent neetings with M.
Schwandt on the subject of the reduction in force?

A. Yes.
Q \When?

A. Sonetinme during the week of September 16th or 17.
believe 16thAearly in the week.

Q What was said during that meeting?

he wasAl



A. | walked in his office and told him| wanted to
reduce these guys, let these guys go now.
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Q What did M. Schwandt say?

A. M. Schwandt said we still have a ot of work to do
don't cut your nose off to spite your face. Let's wait

a few nore weeks

Q Had there been any event that took place other than
the hydrostroke cylinder that had brought you to that
concl usion or what was it?

A In the case of M. JonesAl'msorry, M. Tinko, had
done a job on nme nunmber four conveyor belt skirting. He
had fabricated the skirting, it was all wong, had to
be redone. That was sonetine during that period.
Q What about M. Jones, did anything happen to him
ot her than the hydrostroke cylinder incident?
A. No specific things |I can remenber except for the
fact | observed them apparently working at a sl ow pace,
getting away fromthe tool roomlate, having coffee
breaks."

(I'11AT. 68A73; See also IIIAT. 117A118).

On cross-exam nation, M. Nameth reiterated his reasons for

sel ecting Conpl ai nant and Tinko as the two m || nmaintenance
enpl oyees who should be laid off, and pointed out that his
deci si on was made before the "l ockout" matter arose:

Q " as of the twenty-seventh, what in M. Jones
conduct led you to conclude that he would be a
candi date for favor to be reduced in force?

A. His general conduct about dragging his feet, taking
along tine to |l eave the tool roomto go to his job,
the cone crusher charge chute incident that |

descri bedAt hat was sone of it.

Q Now, how did you observe his general conduct the
fact that it took hima long tinme to | eave the too
shed? Were you standi ng there watching?

A. Their starting time was 6:30. | would come up to the
mll area about that tine. | noticed other mechanics
were off on their jobs and Tinko and Jones were stil

in that area gathering up tools, getting ready to beAto
go to a job.

Q You didn't say anything to hinf

A. | would deal with himthrough M. Jensen. | would
conplain to M. Jensen about it.

*kkhkkkkkkkk*k
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Q Now you as of the twenty-seventh felt M. Jones' performance
was unacceptable; is that correct?
A. Yes.

Q You didn't feel it incunbent upon yourself to give
hi ma chance to i nprove hinsel f?

A. Before | took over fromBernie Carter, since | was

going to have responsibility of that plant, | was out
inthe field quite often where Jones and Ti nko were
wor ki ng. | observed their work habits at that tine but

I wasn't directly responsible for themat that tine. |
formed conclusions. Even at that tinme | had suspicions,
yes. | talked to Al about their performance and their
performance did not inprove fromthe day | took over.
It seened to get worse but it wasn't all that good up
until that tine.

*khkkkhkkkkkkk
Q When did you learn that M. Jones had refused to

enter the ball mll under the |ockout procedure that
you had instituted?

A. You | ook for an exact date?
Q Approxi matel y?

A. It would have been about the twentieth or
twenty-first of Septenber.

Q And this was after you had already forned the
conclusion that he would definitely be term nated?

A. | would think so, yes. (II1I1AT. 90A94).

kkhkkkkhkkkkkxk

Q | believe you nentioned sonething about a two by
four that M. Jones had thrown on the floor?

A. No, it wasn't one two by fourAa carpenter was
working at a table. He had cut a nunmber of two by fours
for a job that he was doing and M. Jones canme al ong
and asked himif he could have one or sonme of the two
by fours and the carpenter said no, | need all that
I"ve got. M. Jones in a fit of tenper swept everything
of f the table.

Q And did this help you to reach a conclusion that he
shoul d be terninated?

A It didn't help Jones case any. (III1AT. 97)

kkhkkkkhkkkkkx
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Q There was other evidence of M. Jones sweeping two by fours on
the floor?

A. No. There were other reports of M. Jones not being
able to get along with some of the other people around
t here.

Q Second hand reports?
A. Yes.
Q But you never checked those out did you?
A No, | didn't. (I11AT. 98).

CONCLUSI ONS AND DI SCUSSI ON
The Discrimnation Fornula.

In order to establish a prima facie case of discrimnmnation
under Section 105(c) of the Act, a conplaining mner bears the
burden of production and proof to establish (1) that he engaged
in protected activity and (2) that the adverse action conpl ai ned
of was notivated in any part by that activity. Secretary on
behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786,
2797A2800 (COctober 1980), rev'd on other grounds sub nom
Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir.

1981); and Secretary on behalf of Robinette v. United Castle Coa
Co., 3 FMSHRC 803, 817A18 (April 1981). The operator may rebut
the prima facie case by showi ng either that no protected activity
occurred or that the adverse action was in no part notivated by
protected activity. |If an operator cannot rebut the prim facie
case in this manner it may nevertheless affirmatively defend by
proving that (1) it was also notivated by the mner's unprotected
activities, and (2) it would have taken the adverse action in any
event for the unprotected activities alone. The operator bears
the burden of proof with regard to the affirmatively defense.
Haro v. Magma Copper Co., 4 FMSHRC 1935, 1936A38 (Novenber 1982).
The ul ti mate burden of persuasion does not shift fromthe
conpl ai nant. Robinette, 3 FMSHRC at 818 n. 20. See al so Boich v.
FMSHRC, 719 F.2d 194, 195A96 (6th Cir.1983); Donovan v. Stafford
Const., Co., 732 F.2d 954, 958A59 (D.C.Cir.1984) (specifically
approvi ng the Conmi ssion's Pasul aARobi nette test); and Goff v.
Youghi ogheny & Ohi o Coal Conpany, 8 FMSHRC 1860 (Decenber 1986).

In terns of the required prima facie case in discrimnation
Conpl ai nant clearly established the first elenents thereof, i.e.
that he had engaged in protected safety activities and that
Respondent's managenent was aware thereof prior to the time he
was |aid off.

Di scrimnatory Mdtivation
The first of the two salient issues posed here are whet her

the adverse action (layoff) taken by Respondent agai nst
Conpl ai nant was "in any part" notivated by Conpl ainant's



pro
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tected activities. Respondent contends that it was not so
nmotivated in either laying off two of the nmill maintenance crew
or in selecting Conpl ai nant as one of the two to be laid off.

Respondent's second |ine of defense, the affirnmative defense
provi ded under the Conmi ssion's discrimnation formula, then
frames the second issue: Assum ng arguendo that Respondent was in
part notivated by Conplainant's protected activities, was it al so
notivated by his unprotected activities and would it in any event
have laid himoff for his unprotected activities al one.

Under the 1977 M ne Safety Act, discrimnatory notivation is
not to be presumed but nust be proved. Sinpson v. Kenta Energy,
Inc. and Jackson, 8 FMSHRC 1034, 1040 (1986). Conplainant, in
order to carry the burden of establishing discrimnnatory
notivation, seeks to have an inference thereof drawn from various
circunstantial factors. From gl eani ng and organi zi ng these points
fromthis difficult record and briefs, several are set out and
di scussed below. It is noted that three of these factorsAwhich
are found to lack significant meritAare listed in the anended
conpl aint and constitute part of the foundation for Conplainant's
t heory of discrimnation.

(a) The Secretary argues that Conpl ai nant and Ti nko were
shown in the record and characterized by Jensen (Il AT. 150) as
the two bi ggest "conplainers" and that these were the sane two
Respondent selected to lay off.

I construe this characterization by Jensen to at |east
i nclude safety conplaints as well as other work-rel ated
non-safety conplaints. Neverthel ess, various other factors take
the edge off this particular argunent. The other menbers of the
m ||l maintenance crew al so conpl ai ned of safety and ot her
matters, also refused to enter the ball mll to do repair work
unl ess the notor was | ocked out, specifically conplai ned about
the lock out procedure, and had arguments ("discussions") wth
Nanet h.

As far as Tinko was concerned, Nameth denied (III1AT. 127),
and it was not otherw se established, that he had know edge that
Ti mko had been elected the crew s "safety representative." | thus
draw no carry-over inference that had it been established that
Ti mko was di scrim nated agai nst, such discrimnatory intent
shoul d be attributed to Respondent's purposes in also |aying off
Conplainant. It is noted (1) that the Secretary's discrimnation
case on behalf of Tinko was settled and not litigated and (2)
that the record in this matter does not independently contain
sufficient evidence fromwhich a determ nation can be made
whet her or not Tinmko was discrimnated agai nst, or nore
specifically, whether or not Respondent was discrimnatorily
notivated in laying off Tinko.

Respondent credi bly established good and sufficient reasons
related to the work performance of Conplainant for picking himto
be one of the two to be laid off in accordance with the Kil burn
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Report's staffing plan after the constructi on phase was conpl et ed
and the mll was operating.

(b) I'n the Amended Conpl ai nt, Conpl ai nant al |l eges t hat
Narmet h becane irritable at the Cctober 9 neeting after the "l ock
out" problemwas raised and after it becane apparent that
Conpl ai nant had gone to the MSHA office in Reno and conpl ai ned
about Respondent's | ock out procedure.

Nanmet h' s deneanor at this nmeeting was the subject of
nunerous descriptions, conflicting even among Conpl ai nant's own
wi t nesses, one of whomsaid that Nameth was irritable even when
he came into the neeting (11AT. 90). After careful scrutiny of
the record, | find no credible, probative evidence that Nameth's
deneanor at the October 9 neeting was any different than his
customary denmeanor which the crew nmenbers described in such terns
as "belligerent", "hostile," "irritable", "angry," etc. (IAT. 81
90, 93, 134, 151). | find no reliable evidence and | amunable to
conclude that any irritability shown by Nameth during the COctober
9 neeting was traceable to or a reaction to the |ock out
di scussion or the expression of safety conplaints. The record
denonstrates there is both consistency and reliability in (1)
Respondent's position and the testinmony of its various w tnesses
that the |layoff decision was nade between Schwandt and Naneth
some two to three weeks prior to this neeting, and (2) the bases
establ i shed by Respondent (heretofore discussed) for the | ayoff
of two crew nmenbers and Conpl ai nant and Tinko in particul ar

(c) Another factor urged by Conpl ai nant for inferring
di scrimnatory notivation is that there was no "advance notice"
announcenent, communi cation or other specific notification to the
enpl oyees at any time that their enploynment was to be tenporary
or that there would be a layoff at a future tinme (Conplainant's
brief, p. 22).

Based on prior findings, | conclude that this contention has
no merit and should not be considered part of any basis for
inferring discrimnatory notivation. Although Conpl ai nant
testified that he was not advised at the time of hiring that the
position was tenporary, Ingle was so advised. Geyer testified
that there was a layoff runmor going around which is consistent
with Nameth's testinony that he told Jensen to tell the crew that
a cut of two or three m |l nmaintenance enpl oyees woul d have to be
made. It is also consistent with Jensen's testinmony that he told
the crew that he "had been told that we already still have too
many people.” | do infer fromthis evidence that the crew was
aware that a |layoff was coming prior to the Cctober 9 neeting in
view of the small size of the crew and their poignant sensitivity
to enpl oynment concerns shown in the record.

(d) Conplainant alleges: "As justifications for the alleged
early decision to term nate Jones and Ti nko, Naneth conpl ai ned
that Jones had wasted a | ot of expensive AR plate and that Jones
and Tinmko were slow in getting away fromthe tool room In fact,
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Namet h conpl ai ned that Jones and Ti nko woul d often remain from 30
to 35 minutes after the start of the shift (111AT. 70). Both of
t hese conplaints involved the wasting of conpany assets (either
noney or time). It nmust be remenbered that Jones and Ti nko,

al t hough marked for term nation as of the end of August, were to
remain on the job until sonetine in Cctober. It is inconceivable
that a manager coul d observe enpl oyees wasting half an hour at
the start of the shift, consider it inportant enough to be a
factor in a decision to term nate the enpl oyees, and never
conplain or take any steps to see that it did not continue for

t he next six weeks of their enploynment." (Conplainant's Brief p
18).

As with many of Conplainant's assertions, | find little
merit in this contention. Naneth's failure to take direct
disciplinary or corrective action hinmself is consistent with
Respondent's intention of laying off enployees in the near term
Also Nanmeth testified that he was "sure" that he expressed a
conpl ai nt through Jensen about Conplainant's and Tinko's
tardiness (II11AT. 30, 91, 93). It is also apparent that shortly
thereafter in m d-Septenber, Nameth asked Schwandt to trigger the
| ayoff inmediately (111AT. 73). According to Naneth, whose
testinony | find generally persuasive and reliable, Schwandt
replied: " we still have a lot of work to do; don't cut
your nose to spite your face. Let's wait a few nore weeks."
(I'TTAT. 73).

Had Conpl ai nant Aand Ti mkoAbeen punitively discharged for
"wasting" conpany "time and noney", this argunent woul d have nore
strength. However, with a layoff planned in the foreseeable
future, Nameth's actions are not inconsistent with Respondent's
general position, nor are they seen as denonstrating a
discrimnatory franme-of-mnd. By contrast, Conplainant's work
performance here is seen as providing a business justification
for respondent's decision to select himfor the layoff.

(e) Compl ai nant argues that various work and staffing
deci si ons by Respondent were not "consistent with a business need
to reduce the nunber of mai ntenance enpl oyees.” Various of these
poi nts which are frequently general and not particularly
probative to begin with, are that:

(i) Kenny Kohles, an inexperienced 19Ayear ol d who had
been hired as a janitor in May 1984, was pronoted to
the m |1l maintenance crew around Septenber 1

(ii) After the layoffs, the crew nenbers who remined
were required to work considerabl e overtimne;

(iii) An outside contractor (Western Cenera
Contractors) was brought in to do nmai ntenance work
whi ch coul d have been performed by enpl oyees of Dee
Gol d;

(iv) Conplainant and Tinko were the only two workers
laid off in 1984.



The record reflects that Respondent did get by with two | ess
m |l maintenance enpl oyees after the layoffs and after the m Il
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began operating; that the conplenent of 6 crew nmenbers prior to
the ml|l start-up was reduced in accordance with Respondent's

Ki |l burn Report staffing plan (I11AT. 25, 27, 32) which was
concei ved before Compl ai nant (and Ti nmko) were hired; that Kohles
was brought in to replace Overhol ser who requested a transfer out
of the crew because of "friction" and that such replacenent kept
the size of the crew constant until such tine as the |ayoff was
called for. Kohles, according to Schwandt, was a "very hard
wor ki ng young fellow' (IIIAT. 43) and was "proficient in heavy
equi pment operation" (111AT. 65).

Respondent al so credi bly expl ained that the reduction in its
m 1l maintenance force was called for even though there was no
reduction in other sections of the mne, and that such was due to
the fact that "we had nore people than we had budgeted for"
(111AT. 62). Respondent then established that it was "cheaper to
pay a premiumfor" overtime than to have extra workers due to the
cost of fringe benefits, such as health benefits (111AT. 40, 41),
and that the work performed by Western General Contractors was
within the framework of its contract and not a diversion of work
fromthe m |l maintenance crew (I1AT. 153; 111AT. 37A39).

(f) Conplainant contends the after-the-fact witten
statements of Jensen (Ex. JA2) and Nanmeth (Ex. JA3) were prepared
as part of a pretextual business justification for the layoff of
Conpl ai nant and Ti nko. Here Conpl ai nant contends (Conpl ainant's
Brief, p. 24):

It is only after the (October 9) neeting, after the
term nations and after Jones informs Naneth that he is
going to fight his term nation, that Jensen is
instructed to wite anything negative he can think of
relating to the enploynment history of Jones and Ti nko.
Li kewi se, the self-serving nmenorandum from Nanmeth to
Schwandt only occurs after Jones infornms Naneth that he
is going to fight. This is alnmost a classic scenario of
an ex post facto attenpt to fabricate a factua
justification for a prohibited action already taken."

There is no contentionAin this argumentAthat any of the
deficiencies of Conplainant and Tinko contained in the witten
statements of Jensen and Naneth did not occur. The point sought
to be made is that such were fabricated and after-the-fact of the
| ayoffs and thus should be the basis for an inference of
discrimnatory intent of aninus. The response to this contention
appearing at page 14 of Respondent's brief is found to have
merit.

"JA2 was not a routine docunent, rather one prepared
for the purposes of the litigation. Specifically, it
was prepared by M. Jensen pursuant to M. Nameth's

request to list all of the problens that he, Jensen

had experienced with Messrs. Jones and Ti nko.
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M. Schwandt asked M. Nanmeth to prepare, and to have M. Jensen
prepare, nenoranda justifying M. Jones' termination This
menor andum was i ntended entirely for the internal purposes of Dee
Gol d, and was not intended for distribution to third
parties The only reason the Governnent obtained it was
because it asked for it in its discovery and it was dutifully
produced. There is no suggestion in the record that the
menor andum was relied upon by any parties in ternminating M.
Jones (al though sone of the incidents recounted in it are
pertinent); indeed, it is perfectly plain that it was made
following his termnation."

I find nothing irregular, suspicious, or nefarious in the
fact that Respondent attenpted to make a record for its own
purposes after the layoffs in anticipation of future litigation
(111 AT. 54A57). Respondent effected no pretense that such
statenents were prepared prior to the layoffs. This contention is
rej ected.

At page 16 of its brief, Conplainant expresses a related
concern:

"There is no dispute that managenent was aware of

Jones' safety conplaints during the nonth of Septenber.
If, in fact, they had decided in Septenmber to termnate
Jones and were, in fact, fearful of "repercussions"
woul d it have not been logical to prepare these
menoranda at the time the decision was nade and while
Jones was still enployed? The timng of these menoranda
is additional evidence that the allegations contained
therein were pretextural justifications for decisions
made in October which had nothing to do with ability or
productivity."

The record firmy establishes that all nenbers of the mll
mai nt enance crew had expressed safety and other conplaints during
the sumrer of 1984 and were apparently not reluctant in doing so.
It appearsAand the the probative evidence establishesAt hat
Respondent had acquired real reason to anticipate litigation
follow ng both the October 9 neeting and the "I'Il fight it"
conversation between Naneth and Conpl ai nant after Conpl ai nant was
laid off on October 11, 1984. The fact that Respondent did not
"docunent" Conplainant's deficiencies earlier is not illogica
but it is consistent with the position Respondent has taken in
this matter that Conplainant was laid off in a | ongAantici pated
reduction-in-force, and was not punitively discharged for
unsati sfactory work performance or other reasons. An inference
that the timng of the obtaining of the Jensen and Naneth
statenents is indicative of "pretextual justifications" will not
be drawn.

(g) As part of the nosaic from which Conplai nant urges the
i nference of discrimnatory notivation be drawn, Conpl ai nant
poi nts out that approximately three nonths after he was hired,
Conpl ai nant Jones received a witten evaluation rating him
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"excellent" in all categories and he received no subsequent
ratings or reprimands until his discharge.

Respondent credi bly established and I have herei nabove found
that Conpl ai nant's performance deteriorated thereafter in various
respects. Respondent's evidence in this respect is reliable and
persuasive and its determ nation to select Conplainant for |ayoff
is found to be reasonably attributable-by virtue of the
preponderant probative evidence-to the justifications asserted
and not to Conplainant's protected activities.

(h) The nobst questionable circunstances raised by
Conpl ai nant arose out of the Cctober 9 neeting and from which
Conpl ai nant maintains that the timng of the layoff announcenents
reflects anti-safety or retaliatory aninus. Thus:

a. the neeting was called for the purpose of discussing
conpl aints, including safety conplaints;

b. safety conplaints were indeed expressed at the
nmeeting, including the "lock out” problem and;

c. after such, and Conpl ainant's revel ation that he had
reported the | ock out problemto MSHA, Naneth announced
the | ayoffs;

(d) Nameth incorrectly testified that he announced the
| ayof fs before the | ock out issue and Conpl ainant's
revel ati on were brought up

Respondent, however, credibly established that it had
previously planned the layoffs to take place around the tine the
October (FOOTNOTE 9) neeting was held. Also, as previously shown,
Conpl ai nant's belief and contention that Respondent had not
previ ously planned, had no justification for, and had nmade no
prior indication to the crew as to, the reduction in crew size
was shown to be in error. Further, the quality of this record
does not provide any reliable or persuasive basis to conclude (a)
Nanet h showed irritability at the neeting, or (b) even assum ng
that he did, that it was a reaction traceable to the voicing of
any safety conplaint or conplaints.

Respondent, on the other hand, persuasively established that
the | ayoffs were planned | ong before Conpl ai nant was hired and
that there existed good and sufficient reason for the selection
of Conpl ai nant for the reduction.9 In addition, as previously
shown, various of the bases for Conplainant's assertion of
di scrimnatory notivation, tenuous to begin with, did not stand
up well under scrutiny.
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In reaching the conclusion that the Secretary failed to establish
that Conmpl ainant's | ayoff was discrimnatorily notivated,
consi derati on has been given to the fact that the record is
barren with respect to ancillary or background factors which
woul d reflect a disposition on the part of Respondent's
managenment personnel, singularly or collectively, to engage in
such conduct. A prior history of, or contenporary action
i ndi cati ng, antagoni smor hostile reaction to the expression of
safety conpl aints was not denonstrated. There was no evi dence of
retaliation against other enpl oyees who had expressed safety
conplaints either in the m |l naintenance crew or other
departnments.

The record in this proceedi ng contains no adn ssions or
ot her statenments, oral or witten, fromthe managenent personne
i nvol ved indicating an anti-safety reporting ani nus. |ndeed, the
record reflects that none of the enpl oyees were threatened or
subjected to retaliation for expressing safety concerns or, in
connection with the [ock out issue, for not working inside the
ball mill.

Di rect evidence of actual discrimnatory notive is rare.
Short of such evidence, illegal notive may be established if the
facts support a reasonable inference of discrimnatory intent.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510A11 (Novenber 1981), rev'd on other grounds sub. nom
Donovan v. Phel ps Dodge Corp., 709 F.2d (D.C. Cir.1983); Sammons
v. Mne Services Co., 6 FMSHRC 1391, 1398A99 (June 1984). The
present record contains no direct evidence that Respondent was
illegally notivated, nor does it support a reasonable inference
of discrimnatory intent.

U ti mte Concl usions.

It is concluded that Respondent's notivation in selecting
Conpl ai nant for |ayoff was for his several unprotected activities
and the business justifications asserted by its managenent
personnel, Schwandt, Naneth and Jensen, and that such decision
was justified. It is further found that the adverse action
conpl ai ned of (layoff) was not in part discrimnatorily
notivated. Thus, the Secretary failed to establish a prinma facie
case of discrimnation under Section 105(c) of the Act.

Even assum ng arguendo that it were established by a
preponderance of the evidence that Conplainant's di scharge was
notivated in part by his protected activities, Respondent showed
by a cl ear preponderance of the reliable, probative evidence that
it was notivated by Conplainant's unprotected activities and that
it would have taken the adverse action in any event for such. See
Gravely v. Ranger Fuel Corp., 6 FMSHRC 799 (1984).
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ORDER

Conpl ai nant having failed to establish Mne Act
di scrimnation on the part of Respondent, the Conplaint herein is
found to lack nerit and this proceeding is dismssed.

M chael A. Lasher, Jr.
Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAALAAAAAAALAAALAAAALA

~FOOTNOTE_ONE

1 The hearing was held during a period of four days, Cctober
21, 22, 23, and 24, 1986. For each day of hearing there is a
separate transcript beginning with page one. Accordingly,

transcript citations will be prefaced with "I", "11", "I'll", and
"I'V', respectively, in this manner "I AT ___ ", "IIAT.
", etc.

~FOOTNOTE_TWO
2 Respondent contends that Conplainant's work performance
deteriorated after this tine.

~FOOTNOTE_THREE

3 The record with respect to the number and conposition of
the crew was confused, possibly because of different enployees
com ng in and out of the crew

~FOOTNOTE_FOUR

4 |1t thus appears that during the sumer of 1984 and up to
the layoffs in Cctober 1984, the m Il maintenance crew by and
| arge did nunber six enployees. This supports Respondent's
position that a layoff of 2 enployees was called for to effect
conpliance with the Kil burn Report.

~FOOTNOTE_FI VE
5 The Cctober 9 neeting was a significant event in the
context of this proceeding and is discussed more fully within

~FOOTNOTE_SI X

6 It is of some significance in this conversation
Conpl ai nant did not specifically protest that he felt he was
being laid-off due to his safety activities.

~FOOTNOTE_SEVEN

7 According to General Manager Schwandt, enployees who were
to be laid off (RIF d) in all cases were not given advance notice
(11 1AT.37).

~FOOTNOTE_EI GHT

8 Al t hough Conpl ai nant al |l eges, and various of the crew who
testified said, that the crew had no "advance notice" of the
| ayoffs, Naneth's testinony that he told Jensen that two or three
of the crew were to be "cut" is supported by the testinony of one
crew menber (Geyer) that there was "hearsay going around” that
there was to be a reduction (II1AT. 132). Also, as noted above,



Ingl e conceded he was told when he was hired that there m ght be
| ayoffs after things got "going" (IlAT. 99). These two
evidentiary itenms | end support to Respondent's position

~FOOTNOTE_NI NE

9 In Haro v. Magma Copper Conmpany, 4 FMSHRC 1935 (1982) the
Commi ssi on pointed out: "Qur function is not to pass on the
wi sdom or fairness of such asserted business justifications, but
rather only to determ ne whether they are credible and, if so,
whet her they woul d have notivated the particul ar operator as
clained."



