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Kent ucky, Inc., Hazard, Kentucky, for the Conpl ai nant;
Ronald G Polly, Esq., Polly, Craft, Asher & Small wood,
Whi t esburg, Kentucky, for the Respondent.

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he Conpl ai nant, Charl es Conatser, against the respondent Red
Fl ame Coal Conpany pursuant to section 105(c) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 815(c). The
conplainant filed his initial conplaint with the Mne Safety and
Heal th Adm ni stration (MSHA), on January 26, 1987. After
conpl etion of an investigation of the conplaint, MSHA advi sed the
conpl ainant by letter dated May 22, 1987, that the informtion
received during the investigation did not establish any violation
of section 105(c) of the Act. Thereafter, on June 8, 1987, the
conplainant filed a pro se conplaint with the Conm ssion, but
subsequently retai ned counsel to represent him

The conpl ai nant, who was enpl oyed by the respondent as an
endl oader operator at its No. 2 Surface Mne, alleged that he was
di scharged by m ne foreman Zachary Millins on January 26, 1987,
after refusing the foreman's order to drive a rock truck. The
conpl ai nant asserted that his refusal to drive the truck was
based on the fact that there was 11 to 12 inches of snow on the
ground; that he did not know how to operate the truck
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and that his prior experience driving such a truck was linited to
"a few days" during the sunmer nmonths when he operated a truck on
| evel ground under dry weather conditions. The conpl ai nant
asserted further that his lack of truck driving experience,
coupled with the prevailing adverse weather conditions, presented
a possible safety hazard. The conpl ai nant has alleged that his

di scharge because of his refusal to drive the truck was in
violation of section 105(c)(1) of the Act.

The conpl ai nant subsequently amended his conplaint to
i nclude an allegation of an additional violation of the Act. In
this regard, the conplaint alleged that the respondent’'s refusa
to reinstate himafter it had received a copy of his conplaint
and had been informed of the safety reasons for his work refusa
during a neeting with himon February 27, 1987, further violated
section 105(c) (1) of the Act.

In its answer to the conplaint, the respondent admitted that
the conpl ai nant refused the request of his foreman to operate the
rock truck in question. However, the respondent asserted that the
respondent quit his job; that his actions in refusing the
foreman's request were not justified; that the equipnment,
prevailing conditions, and request by the foreman for the work
were reasonably safe; and that the conpl ai nant had had previous
experience in the operation of a rock truck under simlar
ci rcumst ances.

| ssues Presented
(1) Whether the conplainant was fired or quit his job

(2) Whether the conplai nant was engaged in protected
activity on January 26, 1987, when he refused his foreman's
request to operate the rock truck in question, and whether his
wor k refusal was reasonable and justified in the circunstances.

(3) Whether the conplainant comruni cated his all eged safety
concerns and reasons for refusing to drive the truck to the
respondent .

(4) Whether the respondent's subsequent refusal to reinstate
the conpl ai nant was discrimnatory and in violation of the Act.

Addi ti onal issues raised by the parties are identified and
di sposed of in the course of this decision
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Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977, 30 U. S.C.
0 301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 815(c)(1), (2) and

(3).
3. Commission Rules, 29 C.F.R 0O 2700.1, et seq.

Procedural Rulings

The following rulings were made by ne in the adjudication of
this matter:

1. The conplainant's notion to anend his conpl ai nt was
granted (Tr. 6, 44).

2. Respondent's notions for summary decision in its
favor on the basis of the conplainant's prehearing
deposition was denied (Tr. 154).

3. Respondent’'s notion for a sumuary decision inits
favor at the close of the conplainant's case at the
heari ng was denied (Tr. 269).

4. Conplainant’'s request for the adm ssion of certain
training records, exhibit CA5, was granted (Tr.
264A265) .

5. Respondent's notion to quash the conplainant's
prehearing request to take the depositions of severa
of its witnesses was granted. However, the
conpl ai nant's counsel was afforded the opportunity to
i nterview these individuals before the taking of any
testinony at the hearing (Tr. 10A11, 34).

6. Conmpl ainant's request for the introduction of a
written statenment executed by MSHA | nspector Avon Pratt
during the course of MSHA's investigation of the
conpl ai nt was denied, and the statenment (exhibit CA4)
was rejected (Tr. 528).
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7. Conplainant's request to take the depositions of two
Wi t nesses posthearing was granted, and the respondent's
obj ections were denied (Tr. 528). However, the respondent
was granted an opportunity to take and file any posthearing
rebuttal depositions (Tr. 533).

8. The parties were subsequently afforded an
opportunity to take and file additional posthearing
deposi tions.

Conpl ai nant's Testinmony and Evi dence

Conpl ai nant Charl es Conatser testified that he worked at Red
Fl ame Coal Conpany from June, 1986, until his |ast day of work on
January 26, 1987. Prior to that time, he worked at No. 8 Ltd. of
Virginia from 1978 until August, 1985, and again from January to
June, 1986. During his enploynent with No. 8 Ltd. he was a coa
and rock endl oader operator. He al so operated a rock truck "a few
times," but was never assigned as a permanent rock truck driver.
When he operated a truck "it was always fair weather conditions,
dry roads, hills, just in places where the foreman knew | coul d
handl e the truck.” His foreman at that tinme was Bill Meade, and
he woul d assign himto drive a rock truck when he was
short-handed. M. Conatser stated that he was never given any
task training in the operation of a rock truck, and would never
drive in bad weather, and that "ny whole desire is to be a | oader
operator" (Tr. 55A62).

M. Conatser stated that during his second term of
enpl oyment with No. 8 Ltd., he was enployed as a utility man
| oading drill holes, and that "I renmenber two times that | was on
a rock truck"” (Tr. 63). He also began operating a rock | oader
again. He recall ed one occasi on when M. Meade assigned himto
fill in for another driver on a Saturday, and he drove an 85Aton
777 rock truck that day hauling rock fromthe pit to the dunp on
| evel ground. On another occasion, M. Meade assigned himto hau
some stockpile coal in a 50Aton 773AA rock truck along "fairly
| evel ground” to the parking lot, and there were no steep hills
(Tr. 63A68). During this period of tinme at No. 8 Ltd., he
received no training or task training in the operation of a rock
truck (Tr. 70).

M. Conatser stated that during the year prior to his
di scharge, he drove a rock truck two tinmes. Prior to that time he
drove one "five other tines," and in his entire career "in heavy
equi pnent," he has only driven a rock truck "maybe seven tines"
(Tr. 68A69). He was never trained in any way to
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drive a rock truck while at Red Flame. His job was a rock and
coal endl oader operator. He al so operated a sweeper or farm
tractor a few tines sweeping up coal dust, and has al so operated
a dozer pushing dirt over a hill at the dump, but he does not
consider hinself to be a qualified dozer operator. He al so
operated a road grader during 1978A1985 gradi ng roads out of the
pit, but does not consider hinself to be a qualified grader
operator (Tr. 72).

M. Conatser stated that upon his arrival at work on the
nmor ni ng of January 26, 1987, he observed dozers "over the hil
wor king on the road." His foreman Zack Miullins informed himthat
hi s | oader was down, and assigned himto assist the nechanic to
hel p start and prepare sone equi pnent. M. Millins called |ater
on the CB radio and instructed the nmechanic to start up a WABCO
85At on rock truck, and when he arrived at the truck he notioned
hi m (Conatser) to the truck and informed himthat he wanted him
to drive the truck. M. Conatser explained what transpired next
at (Tr. 75A77):

* * * | told himl couldn't drive a rock truck. And,

he said that he had two or three other people that was
|l earning how to drive a rock truck and if they could do
it you could do it too, and if you didn't want to do it
you could get your stuff and take your ass to the
house.

Q What did you say after he said that?
A. | was just in shock. | didn't know what to say.

just stood there for a few m nutes |ooking at him and
then turned around and, as | was getting ready to wal k

off, | told himyou are making nme go to the house. And,
I went over to get in nmy jeep and renenbered ny safety
toes that was in the endl oader | used to run. | asked

himif he would get nmy shoes for nme and he said he
never had time, that | could get themon nmy way out.
So, | left.

Q OCkay. Why did you refuse to drive the rock truck?

A. Because it was unsafe for ne to drive the rock
truck. | hadn't been trained to operate
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on any kind of hills or any kind of slick conditions
and | wasn't qualified to drive it.

* * * * * * * * * *

THE W TNESS: Because | hadn't been trained to drive the
truck and I amafraid to drive a truck in any kind of

slick conditions. | thought it was going to be
hazardous to ny health. | thought |I nmight have a chance
to kill nmyself. So, | never went.

M. Conatser stated that there was 10 to 12 inches of snow,
and that the roadway where he was expected to drive the truck was
up and down hills fromthe pit to the hollow dunp, a distance of
approxi mately 200 yards, three-fourths of which was on a steep
grade. Wile enployed at Red Fl ame, he has observed rock trucks
on that particular hill, and when it is raining or snow ng,
trucks will slide down the hill, and during the times he did
drive a rock truck at No. 8 Ltd., he never drove one down a hil
as steep as the one at Red Flanme. He al so observed trucks sliding
down hills at No. 8 Ltd., and he generally was afraid of rock
trucks because they cannot be controlled when they are going to
stop and he does not know what to do to control one in a slide,
and does not believe that he has the ability to control a truck
ina slide (Tr. 78A79).

M. Conatser stated that he believed M. Millins wanted him
to drive the 85At on WABCO because he had previously instructed
himto start it up and it was the only truck in the parking |ot.
Even if M. Millins had asked himto drive a 777 Caterpillar

truck, he would still not drive it because "I haven't got the
experience to drive one. | amafraid of themand |I just don't
think I could handle one on a hill. If | went into a slide,

honestly don't think I can" (Tr. 81).

M. Conatser stated that after he left the m ne on January
26, he went straight home, which was 3 nmiles away, and that it
took himno longer than 5 minutes to get there. He was crying,
and when he arrived home he told his nmother and father that "they
fired me for not driving a rock truck, that I wasn't qualified to
drive a rock truck | thought" (Tr. 82). His father than called
his brother who advised himto go to MSHA to file a report. He
then went to MSHA and filed his discrimnation conplaint.

M. Conatser stated that prior to his father telling him
that his uncle was of the opinion that the Federal mine safety
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| aws gives surface nminers the right to refuse to do something if
they think it is unsafe, he was unaware of this, and that he was
al so unaware of it at the tine he told M. Millins that he would
not drive the truck. M. Conatser stated "I just thought | was
fired and that was going to be the end of it" (Tr. 84}.

M. Conatser stated that after his discharge, he called
Wesl ey Burke, the president of No. 8 Ltd., the parent conpany
that owns Red Flame, and asked to speak with hi mabout getting
his job back. M. Burke invited himto conme in and speak with him
on February 27, a Friday, and he then met with M. Burke and
superintendent Cruce Davis on that day (Tr. 86). M. Conatser
stated that during the neeting, he told M. Burke and M. Davis
that "I was afraid to drive a rock truck and that | didn't think
I was qualified to drive a rock truck and that | feared for ny
life." M. Burke then advised himthat "he would get back to ne"
(Tr. 87). He heard nothing further from M. Burke, and called him
a week later, and M. Burke inforned himthat he would not be
rehired. M. Conatser asked M. Burke if he "wanted to nake any
ot her kind of settlenent” and that M. Burke informed himthat he
had no authority to do this (Tr. 88).

M. Conatser confirnmed that MSHA i nvestigator South
suggested that "it wouldn't hurt to go back and ask for ny job
back, and so I did" (Tr. 88). M. Conatser also confirnmed that
since his discharge, he has not had any coal m ning enploynment,
but has | ooked for work, and he explained his attenpts to find
work. He did receive $50 a week for taking care of his
girlfriend s house, and |inmited unenpl oyment benefits (Tr. 53,
88A90) .

On cross-exam nation, M. Conatser confirned that he quit
his first job at No. 8 Ltd., after a dispute with M. Meade, and
he | eft because he was mad at M. Meade (Tr. 94). M. Conatser
could not recall the dates that he drove the rock truck while at
No. 8 Ltd., during 1978 to 1985. It could have been five tines,
but he could not recall, and he reiterated that he has driven a
rock truck for a total of seven tines during his 12 years of
enpl oynment as a surface miner (Tr. 96). He would never get into a
truck in any kind of "slick weather"” and he is afraid of the
truck. He stated that he agreed to drive a rock truck "because
was asked to and | knew the conditions | would be running in,"
but that he would prefer to drive a | oader because "that's what |
chose to do" (Tr. 97).

M. Conatser testified as to a prior statenent he made to
t he Kentucky Department of Enpl oynent Services in connection
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with his unenpl oyment claimin which he states that "I had
probably one nonths experience in 12 years driving a rock truck"
(Tr. 101, Exhibit RA1l). He acknow edged signing the statement,
but cl ai med that he never read it before signing it, and stated
that he told the interviewer that he had "possibly a nonth but it
is probably | ess" experience as a truck driver (Tr. 102).

M. Conatser confirmed that when he drove a rock truck at
No. 8 Ltd., from January to June, 1986, he drove one truck for an
8Ahour shift in March, 1986, and a second one for half a day in
April, 1986 (Tr. 106). He confirmed that on January 26, 1987, he
wanted to operate the |oader (Tr. 107). He confirmed that when it
snowed and rained at the No. 8 Ltd. site, graders or dozers were
used on the haulroads, and the trucks were operated over the
roads after they were scraped (Tr. 109). He confirmed that M.
Mul l'ins and M. Davis always had the roads scraped, and he had no
reason to believe that they did not conply with safety
regul ations (Tr. 109A110).

M. Conatser stated that while there was 11 to 12 inches of
snow on the ground on the day of his discharge, it had just quit
snowi ng and the haul roads were being graded, but "after you
grade the snow off, you still got all that mud" (Tr. 111). He
drove to work that day in his four-wheel drive vehicle and the
roads were "sloppy" and he had no problemgetting to work (Tr.
111). He also drove up the nmountain, which is a steep grade, and
parked his vehicle on the parking lot (Tr. 112). He confirnmed
that he knew how to operate the brakes on the rock truck, but
deni ed that he knew what gear to put it in while "driving off the
mountai n," and he then proceeded to explain howto "gear down"
the truck (Tr. 113A114).

M. Conatser stated that prior to January 26, 1987, he never
told M. Miullins or M. Davis that he did not know how to drive a
rock truck because they never asked himand he had no reason to
tell them He stated that he told M. Meade that he was not a
qualified rock truck driver, and that M. Meade "knows what | can
do in a rock truck and what | can't," and that "he never put ne
in any place that | thought was unsafe for me to operate it" (Tr.
114). He also stated that M. Meade al ways put himin pl aces
where he was not afraid to drive the truck "just hauling around
the top of the hill and mainly in |evel areas" (Tr. 115).

Wth regard to his conversation with Millins on January 26,
1987, M. Conatser stated as follows at (Tr. 116A119):
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A | told himl couldn't drive the rock truck and he said he had
two or three other people that were training to learn how to
drive a rock truck and that if they could do it that you could do
it too, either drive the rock truck or get your ass to the house.
Then, when | turned around and left, when I was wal king toward ny
jeep, | turned around and said that you are forcing ne to go to
the house or you are making me to go to the house.

* * * * * * * * * *

Q You never said anything to Zack about the weather or
the steepness of the grade?

A. No.

Q You never said anything to Zack about it being
unsaf e?

A. No.

Q Did you use the words | don't know how to drive a
truck?

A. No.

Q Did you request any task training with Zack Millins
t hat norni ng?

A. No.

Q Did you nmention anything to himabout putting
sonebody in the truck with you while you were driving
t here about anything that you m ght not fee
confortabl e about?

A. No.

M. Conatser denied that he refused to drive the truck
because other drivers were available, or that he was upset
because M. Millins would not assign someone else to drive. He
i nsisted that the only reason he |l eft was because he coul d not
drive the truck, and he assuned that M. Millins knew that he did
not know how to drive (Tr. 119).

Wth regard to his prior statement in connection with his
unempl oyment claim M. Conatser stated as follows (Tr. 121):
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Q Does that statenent say, and | quote, "There was a rock truck
driver operating another endloader and | felt he could have
driven the truck and the foreman could have let nme operate the
endl oader as that was ny regular job."; does it say that?

A. Yes, but this was two weeks after it happened. By
that time, | had had tinme to think about it and |

t hought there was a possibility that sonebody el se
could have drove the truck.

Q Did you neke that statement at that tine?
A. This statenent right here.

Q Yes.

A. Yes, sir.

M. Conatser confirmed that he never said anything to M.
Mul i ns about assigning any of the available truck drivers who
were operating |loaders to drive the rock truck in question. He
al so confirmed that he and the mechanic were discussing the truck
assi gnment as he observed M. Millins approaching, and he
suspected that M. Millins would select himto drive the truck,
and that he nentioned this to the mechanic. M. Conatser stated
that "the only thing | was thinking about when he said that was
whet her | could drive the truck, and | conme to the concl usion
that | couldn't drive it" and that it never crossed his nmind to
suggest any alternative to M. Millins. In response to a
hypot heti cal question as to whether he would have refused to
drive the truck if M. Millins had asked himto do so during the
sumrertime, M. Conatser responded "if it was on a hill, | would
ave refused because | couldn't--well, unless he would have
trai ned me" (Tr. 124).

M. Conatser confirnmed that his refusal of January 26, 1987,
was the only tinme he had refused to do anything, and that this
was the first tine that M. Millins ever asked himto drive a
truck (Tr. 125A126). In response to questions concerning his
know edge of a rock truck, M. Conatser stated as follows (Tr.
125A126):

JUDGE KOUTRAS: Now, on the trucks you operated
previ ously, you knew where to put the ignition
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key, know where the brakes are, know where the
gear systems are, know where the headlights are,
and all the other equipment, right?

THE W TNESS: Ri ght.

JUDGE KOUTRAS: So, you know how to operate a truck.

THE WTNESS: | know how to operate a truck on |evel
ground.

JUDGE KOUTRAS: Well, let's |eave the |evel ground out
of it for a nmonment.

THE W TNESS: Okay.

JUDGE KOUTRAS: Do you know how to operate a rock truck?
THE W TNESS: | know how to operate a rock truck.

JUDGE KOUTRAS: So, when you told M. Millins on the day
of January the 25th that you didn't know how to operate
a rock truck, what did you have in mnd when you told

himthat?

THE W TNESS: That | couldn't operate a rock truck in
any kind of conditions |like that.

JUDGE KOUTRAS: But you didn't tell himthat, did you?
THE W TNESS: | just figured it would be common.

JUDGE KOUTRAS: You figured that he would --

THE WTNESS: | figured he would know.

JUDGE KOQUTRAS: You assumed that he would know that.

THE W TNESS: Yes, | assuned that he woul d know t hat.

M. Conatser denied that he ever offered to operate a rock

truck in the presence of Tommy Dotson while enpl oyed at
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Red Fl ane. He al so denied that he had already made his mnd up
not to drive the truck before being asked by M. Millins and

whi | e speaking with the nechanic (Tr. 128). He stated that his
of fer of settlenent made to M. Burke was his own idea (Tr.
132A133). He also stated that he did not know whet her he offered
any explanation as to his prior statement in connection with his
unenpl oyment claimat the time of his October 20, 1987
deposition, and respondent's counsel confirned that he did not
(Tr. 136). M. Conatser also confirmed that since his deposition,
he has seen the statement in his counsel's office when they

di scussed it, but the explanations that he was now offering are
his own (Tr. 134, 137A138).

M. Conatser confirmed his prior statenment of February 2,
1987, to MSHA I nvestigator South during his investigation of his
conpl ai nt (Exhibit CA3, pg. 6A60), during which he stated "I did
not have an opportunity to tell Millins that | feared for ny
safety that day but that was what | was thinking and what | was
implying as well as ny |ack of experience at operating a rock
truck.” M. Conatser confirnmed that M. South asked hi m whet her
he had comuni cated a safety conplaint (Tr. 139). He al so
confirmed that M. South asked hi m whet her he had said anything
to M. Millins about being afraid or scared, and that he informed
M. South that he never said anything to M. Millins, but that "I
told himthat in nmy mind at that tine was nmy fear for ny life
driving that truck" (Tr. 140A142).

M. Conatser stated that he had spoken to M. Millins on
many occasi ons, and al though he indicated that M. Millins
"wasn't waiting around for no |ong-term expl anati ons. He was
ready to go," on the norning of January 26, M. Conatser
confirmed that M. Millins did not prevent himfrom saying
anything (Tr. 143).

In response to further questions, M. Conatser confirnmed
that his unenploynment claimstatenent previously referred to was
not in his handwiting, and that it was reduced to witing by the
person who interviewed him (Tr. 146), and that his statement with
regard to the availability of other drivers was in response to a
question put to himby the interviewer (Tr. 146A147). Wth regard
to his prior statenent that he had no opportunity to explain to
M. Millins about his safety concerns, M. Conatser stated that
everyt hing happened so fast and that he was shocked and did not
know what to say. He also stated that M. Millins did not ask him
for any reasons as to why he could not drive the truck, and said
not hi ng about ever observing himdrive a truck or that he was
qualified to drive one (Tr. 149). M. Conatser confirned that the
statenment he



~428
gave to M. South and signed was in M. South's handwiting (Tr.
153).

El ner Conatser, father of the conplainant, testified that he
is a retired underground mne foreman, and that on the day his
son |l ost his job he came hone crying and upset and stated that
"they told nme to drive a rock truck and | told themthat |
couldn't and then he told themthat he was afraid to under them
conditions, and he said the foreman fired himand told himto get
his things and go home" (Tr. 158). M. Conatser stated that he
t el ephoned his brother, a retired Bureau of M nes enpl oyee, and
his brother advised himto "get an investigator over there as
qui ck as possible and not willy around with it" (Tr. 160).

M. Conatser stated that his son told himthat although he
drove a rock truck one or two tines on |level, rather than steep
ground, he was not experienced, and said that he never drove one
"under no conditions like that" (Tr. 160).

On cross-exam nation, M. Conatser stated that he told his
son to go to the MSHA office, but that he did not go with him He
stated that his son told himthat he had i nfornmed his foreman
that "he was inexperienced on the rock truck, and the bad
weat her, that he had never drove under them conditions, and he
was afraid." His son did not tell himthat he had i nforned the
foreman that the grade was too steep, or that it was too slick
and "the only thing he said was that the snow and weat her was so
bad that he was afraid to drive it," and that he had so inforned
his foreman (Tr. 166A168).

M. Conatser stated that his son talked to his uncle |ater
and that "all that | heard themtal k about was the conditions."
He had no know edge that his brother had spoken with anyone at
MSHA, and sinply advised his son to go and talk to the MSHA
people (Tr. 170).

Cyrus Boggs, rock truck driver, Red Flame Coal Conpany,
testified that he worked with M. Conatser at Red Flane from
Oct ober, 1986, until the end of January, 1987, and at the No. 8
Ltd. strip site for approximately 3 years before that tinme. He
never observed M. Conatser drive a rock truck at Red Flane, and
M. Conatser operated a rock and coal |oader during this tine. He
recal l ed that M. Conatser drove a rock truck at No. 8 Ltd., 3
years ago while stockpiling coal, but he could not state how many
times he drove a truck, nor could he recall any details (Tr.
171A176, 180). M. Boggs did not consider M. Conatser to be a
truck driver, and stated that his job was nostly a coal | oader
(Tr. 181).



~429

M. Boggs confirmed that he drove a rock truck on M. Conatser's

| ast day of work on January 26, 1987, and he recalled that there
was snow and that he drove on the same hill road that M.

Conat ser woul d have driven down that day had he driven a rock
truck. M. Boggs described the road as "wet and slick," and he
confirmed that the road was being scraped. He drove down the road
after it was scraped, and while he could not renenber its
condition after it was scraped, he recalled that it was wet. He
coul d not rermenmber whether he slipped on it, and stated that it
was not unusual for a truck to slide on a wet road (Tr. 183).

M. Boggs was of the opinion that while the road in question
is bermed, an inexperienced driver would not know how to handle a
truck that went into a slide. If he had never driven a rock truck
before and soneone asked himto drive down the hill on the day in
guestion, he would not have done it because "that's a big piece
of equi prent and you don't know how it is going to act." He
expl ai ned that once a truck starts to slide "I don't know if you
woul d know to pull the retarder and give it fuel or hold the
brakes and give it fuel and keep the wheels fromsliding" (Tr.
186). He confirned that his father-in-law, who is an experienced
driver, flipped a truck backwards once, and he has heard of
trucks tipping over while going down hills (Tr. 187). He did not
bel i eve that any snow was on the roadway in question after it was
scraped (Tr. 188).

On cross-exam nation, M. Boggs stated that at the tine he
observed M. Conatser drive a truck 3 years ago, he appeared to
be able to handle it, and in his opinion, one had to drive a
truck for 6 or 7 nonths to be considered "experienced." M. Boggs
| earned to drive a rock truck in 3 hours after someone showed him
how, and he believed that one should know how to handle it in a
coupl e of weeks, and that "if the weather conditions cone up in
those few weeks, | guess he would have to learn" (Tr. 192). Based
on his observation of M. Conatser driving a rock truck, he had
no reason to believe that he could not drive it under different
weat her conditions (Tr. 193).

M. Boggs confirmed that during his enploynment under the
supervision of M. Davis and M. Millins, they always reacted
favorably to any of his requests for rocking or scraping the
roads, and he could recall no problens in this regard (Tr. 194).
He confirnmed that the extent of his training as a rock truck
driver consisted of 3 hours, and that he had never driven one
before this tinme. He also confirmed that while there is a
difference in driving a truck on | evel ground and
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goi ng up and down hills, he believed that an inexperienced driver
"would just take a few |loads to get used to driving on a wet
hill" (Tr. 195).

When asked whet her anyone who can drive a pick-up can al so
drive an 85Aton rock truck, M. Boggs replied "they are nore or
| ess the sane except for the size and just the judging" (Tr.
197). He stated that he woul d not want anyone who had not driven
such a truck to start driving up and down hills by thenmselves if
they did not know how. He stated that he would want to drive with
that person first to show hima few things, and would want to
"haul a few loads with hint (Tr. 198). If his foreman asks him
he woul d acconpany anyone who was asked to drive a truck on a
hill even if that person had never driven a truck before (Tr.
199A201). He later clarified his answer and stated that he woul d
go with such a person as long as he were able to show him how to
drive, and in M. Conatser's case, he would have ridden with him
on the day in question because he had seen himoperate a truck in
t he past (Tr. 206).

M. Boggs confirmed that although it had snowed, the roads
were scraped and had no snow on them but that the trucks driving
up and down would force the water out of the ground, and the
roads woul d not be dusty (Tr. 207). He believed that "a little
bit of training" is necessary to drive on a hill, and he would
have trusted anyone to drive down the hill on the day in question
as long as he was seated next to themto be prepared to contro
the truck (Tr. 208A209).

M. Boggs stated that the Red Fl ame haul roads are
approximately 40 feet w de, enough for trucks to pass, and that
the average speed of the trucks, filled and enpty, is 10 nmiles an
hour. He was not aware of any haul truck accidents or fatalities
at Red Flame or No. 8 Ltd. (Tr. 212). Wen asked for an opinion
as to whether or not M. Conatser could have driven a rock truck
down the hill in question because he had driven one in the past
on | evel ground, M. Boggs responded "I guess he could have
tried" (Tr. 222). He stated that if he were the foreman, he would
not want anyone to operate any equipnent if they were afraid of
it (Tr. 223).

Russel | Akers, coal and rock | oader, No. 8 Ltd., testified
that he worked with M. Conatser at Red Flame Coal Conpany for 6
months until the spring of 1987, when he noved back to his
present job. On January 26, 1987, he was working as a rock truck
driver at Red Flane, and he has 3 1/2 years of experience driving
50 and 85 ton trucks. He never observed
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M. Conatser drive a rock truck while working at Red Flame or at
No. 8 Ltd. (Tr. 224A249).

M. Akers stated that he could not remenber the weather
condi tions on January 26, 1987, but did recall that the haul road
was "pretty slick"” and that M. Millins instructed the men not to
go down the hill until it was cleared and dried up. M. Akers was
not sure whether he actually drove a truck that day, but
confirmed that no one drove up and down the hill in question
until the roadway was cleared up. If he were an inexperienced
driver, he would be afraid to drive down the hill if it were wet
because driving down a "slick little slope would be sort of scary
i ke" (Tr. 232). He has observed trucks slide dowmn wet hills, and
he has slid but has been able to control the truck (Tr. 233). He
has never heard M. Conatser offer to "trade out" with any truck
driver (Tr. 234).

On cross-exam nation, M. Akers stated that one should know
how to drive a rock truck after "one or two trips." He confirmed
that on January 26, 1987, the hill was dried up before any trucks
were allowed to go down, and that M. Davis and M. Millins never
refused any of his safety requests. M. Millins instructed him
not to go down the hill until it was cleared, and has never
attenpted to put himin any danger (Tr. 235). M. Akers was of
the opinion that 7 days was | ong enough for one to learn to drive
a rock truck, and that in 30 days, "you ought to be good at it"
(Tr. 236).

M. Akers stated further that once the snowis scraped from
the roadway, it should remain dry the rest of the day, and he
estimated that scraping 3 inches deep woul d render the roadway
dry (Tr. 237). He also estimated that it took 15 or 20 minutes to
scrape the snow off the hill on January 26, and that the roadway
was about 500 to 600 feet |ong, bermed, and trucks could pass on
it. The roadway was not slick after it was scraped (Tr. 240).

Ll oyd Day, Jr., dozer operator, No. 8 Ltd., testified that
he worked at the Red Flame site for approxinmately 10 nonths
starting in the spring of 1986. He was working at Red Flanme on
January 26, 1987, and there was snow on the ground. He recalled

that the hill haulroad fromthe pit to the hollow field was
"pretty rough" before he and Jerry Sturgill scraped the snow off
with a dozer and a grader. He observed trucks driving up and down
the hill and "inmagi ned" that he saw sone of them sliding down the
hill because "they slide anyway, whether it is wet or dry" (Tr.
245). The roadway was slick until it dried off, but it was stil

"a little
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wet and slick after you get the snow off," because it would have
to be cut 6 to 8 inches deep to get it dry, and it was still wet
after the snow was scraped off (Tr. 246).

M. Day stated that he never observed M. Conatser drive a
rock truck while at the Red Flane site, but did observe himdrive
one "a couple of tinmes" while at No. 8 Ltd. (Tr. 247). The day
that he observed him he was working al one | oadi ng and haul i ng
coal in the fall, under dry conditions. He has never heard M.
Conatser offer to "trade out onto a rock truck." M. Day did not
consider M. Conatser to be an experienced rock truck driver
because "the only thing that I have ever known Chuck Conatser
done was run an endl oader™ (Tr. 250). Although M. Day stated
that he could drive a rock truck, he did not consider hinself to
be an experienced truck driver. If his foreman had asked himto
drive a rock truck on January 26, he woul d have done so "because
he asked ne to," and that he may or nay not have had probl ens
with the truck. He confirmed that he has "filled in" as a rock
truck driver at Red Flame (Tr. 248A252).

On cross-exam nation, M. Day stated that when the road was
scraped on January 26, "we went down beyond the snow," but he
could not recall how deep they penetrated the roadway surface.
Once the roadway was cut, the trucks started hauling, and the
nore they haul ed the roadway conditions inproved. In his opinion
the roadway was cut sufficiently enough for the trucks to operate
safely (Tr. 257). He could not recall the nunmber of hours M.
Conat ser drove a truck on the two occasi ons he observed hi m at
No. 8 Ltd. (Tr. 258). M. Akers confirmed that he has driven a
rock truck on the job up and down hills, but conpared to other
drivers who do this every day, he did not consider hinself to be
an experienced rock truck driver (Tr. 259). He confirnmed that he
received no training when he began driving a rock truck, but that
he had driven coal trucks and tractor trailers prior to that, and
that is why he could sinply get into a rock truck and drive it
(Tr. 260).

Wesl ey Burke, testified by deposition that he serves as the
president of the No. 8 Ltd. of Virginia and the Red Fl ane Coa
Conpany m nes, both of which are incorporated under the | aws of
Virginia, and authorized to mne in the State of Kentucky. He
confirmed that both conpani es conduct strip mning operations,
and that No. 8 Ltd. owns the Coal and Corporation, which in turn
owns the Red Fl ane Coal Conpany (Tr. 1A5).

M. Burke confirmed that when M. Conatser was di scharged on
January 26, 1987, he (Burke) was president of Red Flane.
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He al so confirmed that the training of mners is under the
authority of mne superintendent Cruce Davis, and he believed
that the designated health safety official is foreman Zack
Mul lins (Tr. 15A16).

M. Burke stated that he |l earned of M. Conatser's discharge
late in the norning on the day of his discharge, and that M.
Davis informed himthat M. Conatser had been di scharged or quit
his job for refusing to operate a rock truck (hauler). M. Burke
stated that M. Davis told himthat M. Millins had informed him
that he (Miullins) gave M. Conatser the option of driving the
truck or going honme, and that M. Conatser had chosen to go hone
(Tr. 17A18). M. Burke confirned that l|ater that sanme day, he
di scussed the matter with M. Davis and M. Millins, and he
expl ai ned what transpired as follows (Tr. 19A21):

Q Ckay, and tell nme what was said at that
conversation?

A. Again, exact words | can't renenber, | just renmenber
the situation. Chuck was gone and we were trying to
find out the details why, and Zack was the foreman on
the job and had been involved in it so we went and
talked to him And, basically, he told us that they'd
had some trouble getting the nmen lined out, they didn't
have enough nmen to do what he wanted to do, so he had
to change plans. And that he'd asked Chuck to run the
haul er, and Chuck had refused. He'd told Chuck to
either run the hauler or go hone, and he said that
Chuck got his dinner bucket and his shoes and went
hone.

Q Did Zack say which rock truck - that's what you're
referring to as a hauler, right?

A. Right.

* * * * * * * * * *

Q Did you ask M. Miullins which truck he had
i nstructed Conatser to operate?

A. | can't remenber. Al | knowis it was a di scussion
over a hauler, and | m ght have asked himand | m ght
not have. | don't know.
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Q Was there any discussion with Zack Miullins about the condition
of the hill that M. Conatser would have had to drive down had he
driven the rock truck?

A. No. The only thing that, along those |ines that I
can renmenber, is | asked himif there was any certain
reason why Chuck woul dn't have wanted to have run it
and he said no, none that | know of.

Q You asked Zack Mullins if he knew of any certain
reason why Chuck woul dn't have wanted to drive the rock
truck, and he said no?

A. Uh- huh.

M. Burke stated that the weather was cold, and he coul d not
recall whether there was a foot of snow on the ground, and that
when he arrived at the nine "if there was a foot of snow it had
melted when | got there" (Tr. 21). He could not remenber whet her
he asked M. Millins whether or not M. Conatser was qualified to
drive a truck, and he assuned that M. Davis had discussed this
with M. Miullins before he arrived at the mine. M. Burke could
not recall M. Millins telling himthat M. Conatser infornmed him
that he could not drive the truck, and "The way it was posed to
me was that Zack had given Chuck the option to either run the
truck or go hone. That's the way | understood it" (Tr. 23).

M. Burke confirmed that he received a copy of M.
Conatser's conmplaint in the mail, and vaguely renenbered M.
Conatser's claimthat he was not qualified or experienced enough
to drive the rock truck on the day in question. M. Burke stated
that he did not at that time check any conpany training records
to see if M. Conatser had the training to qualify himas a rock
truck driver, but that he did ask M. Davis about it, and M.
Davis informed himthat M. Conatser could drive the truck. M.
Burke stated that he had no personal know edge as to whether M.
Conatser was qualified to drive the truck, and stated that "the
way | envision it is if somebody can run one piece of heavy
equi pment they can run another” (Tr. 24). He explained that the
fact that a person can operate one piece of equipnment does not
qualify himautomatically to operate another one if they were not
trai ned, and that "given proper training and opportunity, | would
think a person would be able to pick it up" (Tr. 25).
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M. Burke confirmed that after M. Conatser's discharge, M.
Conat ser tel ephoned himat his office, and that "the main topic
of the conversation was Chuck getting his job back, or reaching
sonme type of settlement” (Tr. 25). M. Burke confirmed that he
later met with M. Conatser and M. Davis in his office, and he
expl ai ned what transpired as follows (Tr. 26A28):

A. Well, again Chuck came in and wanted to get his job
back or get sonme kind of settlenment. He said he had
sonme paynents that he needed to make and he was out of
a job.

Q GCkay, what else was said?

A Well, | can't renenber exactly. | remenber Cruce
asking himwhy he refused to run the haul er

Q What did Chuck say?

A. | don't renmenber his explanation. It was sonething
to the fact that he didn't think that he could do it,
and Cruce being the superintendent, and in nore charge
of the situation, | felt like that that was wong, that
he could, in fact, do it.

Q Do you renmenmber Chuck telling you and Cruce that he
didn't feel it was safe to operate the truck because he
hadn't been trained, or he wasn't qualified?

A. | renmenber generally there was sonme di scussion about
that, but exactly what was said | can't tell you

Q At this point, when you net with Chuck and with
Cruce to talk about the situation, you knew that Chuck
was saying it would have been unsafe for himto drive
the truck on the day in question?

A. I'"msaying that | assunmed that he felt |ike he had a
reason for doing that, yeah.

Q But I'mtalking about a safety reason for refusing
to drive the truck
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A. Safety reasons, no | wouldn't say safety. |I'm assumng-- | was
assum ng when he cane in that he had a legitimte reason for
doing that. And that's what the discussion was to be about, and
that's why Cruce was there. And like |I said, Cruce is nmuch nore
in tune with the situation than I am and he and Chuck j ust
didn't see eye to eye on it.

Respondent's Testinmony and Evi dence

Shawn Sturgill, dozer operator, confirned that he went to
work at the Red Flane Strip operation in June, 1986, with M.
Conatser, and that prior to that tinme worked at the No. 8 Ltd.
Strip operation from 1982 or 1983 until going to Red Flane. M.
Sturgill confirnmed that he operated a 773AB 50At on rock truck at
Red Flame and at No. 8 Ltd., and that he first learned to drive
the truck at No. 8 when his father rode around with himone
Saturday during the summer, and when he | ater drove around one or
two tines with another driver until he learned to drive the
truck. He did not know whether the respondent ever filed a
training certificate on his behalf confirm ng that he had
received task training in the operation of a rock truck

M. Sturgill confirmed that while at the No. 8 Ltd.
operation, he observed M. Conatser driving a rock truck "maybe
10 tines," but he could not recall whether he did so during the
winter, and that it may have been late summer or early fall, but
he was not sure.

M. Sturgill confirmed that he was out of town on the day
M. Conatser was discharged. M. Sturgill also confirmed that he
has driven the rock truck down the haul road at Red Fl ane, and
that the road has a curve in it which requires the braking of the
truck. He described the length of the road as |less than a
football field, and confirmed that it was berned. He al so
confirmed that any snow on the road woul d be scraped off, and
that foreman Miullins and superintendent Davis never hesitated in
responding to any requests to renmove any snow on the road

M. Sturgill confirmed that when he observed M. Conatser
driving the rock truck at No. 8 Ltd., he would pass himon the
roadway or see himat the pit area, and he observed nothing

unusual about his operation of the truck. M. Sturgill was of the
opi nion that there were no differences in operating a rock truck
at Red Flame or No. 8 Ltd. "if you have driven one | ong enough"”

(Tr. 269A281).
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On cross-exam nation, M. Sturgill stated that he never
M. Conatser drive a rock truck at Red Flane during the perio
was there from June, 1986 until the day M. Conatser was fire
He al so confirmed that he worked with M. Conatser for 4 to 5
years at No. 8 Ltd., and observed himdriving a rock truck th
"maybe 10 times." He denied that he ever told M. Conatser th
he had not seen himdrive a rock truck for 5 years. He confir
t hat when he observed M. Conatser driving the truck, it was
al ways on level ground at the No. 8 Ltd. site.

M. Sturgill stated that his training on the rock truck
consi sted of driving once with his father, and five or six trips
consi sting of an hour and a half with a nechanic who showed him
how to operate the truck

M. Sturgill stated that a slick roadway woul d make a
difference to an inexperienced truck driver, and in his opinion
it would not be safe for such a driver to drive a truck down a
slick hill. He would not want an inexperienced driver to be "the
first one down the hill."

When asked for his opinion as to whether a truck driver with
7 days of experience driving a rock truck woul d be consi dered
i nexperienced, M. Sturgill stated that it would depend on the
i ndi vidual, and that each person is different. However, he would
consi der anyone with a nonth of driving experience to be an
experienced driver.

M. Sturgill confirmed that he has observed trucks sliding
on the haulroad in question at Red Flane, and that he has hinself
done this when encountering small patches of ice, when the road
was wat ered down, or when it rained. However, he was able to
control the truck, and if the snow was scraped off the road, it
was "o.k." (Tr. 281A294).

M. Sturgill confirnmed that he has observed trucks sliding
down hills, and that he too has slid down a hill. He believed
that if an inexperienced driver slid dowm a hill, it m ght

present problems for him (Tr. 297). Sliding would occur when its
raining and the road is wet, but he can control a slide. He would
not expect any sliding if the road was scraped (Tr. 298).

Robert Yeary, rock truck operator, confirmed that he has
wor ked for the respondent for a year and a half, and has operated
a rock truck for 7 to 8 nonths. He stated that he first |earned
how to drive the truck after inform ng his foreman

observed
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that he wanted to | earn. He acconpani ed another rock truck driver
on four or five trips during the fall season, and consi dered
himself to be trained. He could not recall that the respondent
ever filled out any papers certifying that he was trained as a
rock truck driver.

M. Yeary confirnmed that at the tinme M. Conatser was fired
in January, 1987, he (Yeary) was working as a parts runner and
did not work at the Red Flanme operation "on the hill." M. Yeary
stated that he has driven a rock truck on the Red Fl ane haul road
in question and had no particul ar problem doing so when it rained
and the road was slick. He confirned that when it snowed, the
snow was al ways tramed off the roadway down to the nmud or dirt.
In his opinion, if soneone had previously driven a rock truck, it
woul d be "o.k." for himto drive on the roadway in question. M.
Yearly confirmed that he never observed M. Conatser drive a rock
truck at anytime prior to his discharge (Tr. 298A304).

On cross-exam nation, M. Yeary confirmed that his initia
rock truck training consisted of four to five trips wi th another
driver for a total of 40 to 45 mi nutes, and he was shown how to
operate the brakes and retarder before driving the truck hinself.
This training was on | evel ground during normal production tinme,
and before M. Conatser's discharge

M. Yeary was of the opinion that there are differences in

operating a rock truck down a hill under wet road conditions, and
on level, dry ground. One has to be nore cautious goi ng down
hill. When asked whether he considered 45 minutes to be

sufficient training to operate a rock truck, M. Yeary stated
that he could not say, and he pointed out that he had vol unt eered
to learn howto drive the truck and that the respondent did not
suggest that he do so.

M. Yeary confirmed that he has observed trucks sliding down
the Red Fl ane haul road, and that this would occur if one were
driving on the wet road or applied the brakes. He never observed
atruck flip over. M. Yeary could not state whether it was safe
for an inexperienced driver to drive down the roadway when it was
wet, but he believed that such a driver would need to take
several trips down the road in order "to be shown the ropes.™

M. Yeary was of the opinion that a driver with 7 days
experience at driving a rock truck should be able to drive down
the Red Flane haul road after 11 to 12 inches of snow had been
scraped fromthe roadway. The same was true in the case
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of a driver with 10 to 30 days of driving experience (Tr.
304A312) .

Roy Porter confirmed that he has worked for the respondent
for 3 years. He started work at the No. 8 Ltd. strip mne
operation, and for the |last year has worked at the Red Fl ane
strip. His duties included shooting coal, operating a drill, and
operating a rock truck.

M. Porter stated that he |earned how to drive a rock truck
after Cyrus Boggs showed him how to operate the brakes and
controls, and after "a few trips down the hill." M. Porter
beli eved that |earning how to operate a rock truck was a sinple
matter, and that nost of his fellow workers could readily |earn
how to drive one.

M. Porter confirmed that he has worked with M. Conatser at
the No. 8 and Red Flanme operations and that he never observed him
driving a rock truck. M. Porter stated that he was fam liar with
the haul age road at the Red Fl ane operation where M. Conatser
was expected to drive the rock truck, and he confirmed that it
was al ways kept in good shape, and that mne foreman Zack Muillins
and nine superintendent Cruce Davis always kept the road scraped
of snow and ot herw se addressed and took care of any safety
concerns of the men.

M. Porter was of the opinion that with 7 days of experience
at driving a rock truck, M. Conatser should be experienced
enough to drive it down the haul road in question, while others
may not. M. Porter stated that none of the other men who worked
at Red Fl ame and who drove a rock truck ever took as long as 7
days to learn how to drive the truck (Tr. 313A323).

On cross-exam nation, M. Porter stated that as far as he
personal |y was concerned, there was no difference in driving a
rock truck down a hill or on |level ground, and that this would
pose no problemfor him He confirnmed that when he first |earned
to drive a rock truck, he did it on the rainy haulroad in
guestion, and al though the truck slid, it did not bother him He
confirmed that he has observed rock trucks sliding on the roadway
in question while going downhill, and he believed that this was
nor mal .

M. Porter confirned that he received his rock truck driving
training before M. Conatser was fired, and that when he was
first trained by M. Boggs, he had never previously driven any
trucks other than a powder truck, and that his initial training
was over the wet haul road (Tr. 323).
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Robert Terry Boggs, stated that he has been enployed by No. 8
Ltd. since 1980, and has only visited the Red Flane job site on
two occasions, but has never worked there. M. Boggs stated that
he is a rock truck driver, and that he has operated a dozer
| oader, and grader. M. Boggs stated that he | earned how to drive
a rock truck by "getting in it and driving it." He had someone
ride with himone day to show himhow to drive the truck, and
this was during snow and icy weather. He stated that when he
first learned to drive the truck, he was asked to drive it to
fill in for a regular driver who was off, or if his own equi pment
was down. He has since driven a rock truck on a regular basis for
at least 5 years.

M. Boggs stated that he worked with M. Conatser at the No.
8 Ltd. job site for approximately 5 to 6 years, and observed him
driving a rock truck 2 to 4 years ago hauling coal fromthe pit
up and down a hill. He al so observed himdriving a smaller rock
truck on another occasion back and forth over a haul road for a
di stance of one-half a mile one-way, and that on both occasions
the weather conditions were dry. He al so observed himon anot her
occasion hauling fromunder a back hoe, and indicated that M.
Conatser had filled in on other days for the regular 777 rock
truck driver. M. Boggs could not state the number of tines he
observed M. Conatser driving a rock truck, and indicated that on
some days he may have haul ed one truck | oad, and on others, four
truck | oads. The weat her conditions were always dry, and M.
Conatser's travels would take himto the pit.

M. Boggs stated that when he observed M. Conatser driving
he appeared to be "O K. ," but that he was afraid to back up the
truck close to the dunping area, and would dunp his load 10 to 15
feet fromthe dunp area. M. Boggs stated that he never observed
anyt hing which would lead himto believe that M. Conatser was
not qualified to drive a rock truck

M. Boggs believed that he | ast saw M. Conatser drive a
rock truck in June, 1986. \When asked whether driving a truck 7
days would qualify one to drive a rock truck, M. Boggs replied
that "it woul d depend on the individual,"” and that he would have
to ride with the person to observe himdriving before he could
conclude that he was a qualified driver. However, based on his
observations of M. Conatser while he was driving rock trucks,
M. Boggs believed that he was a qualified driver.

M. Boggs stated that he would have no problemdriving a
rock truck in snow, ice, or mud, and he confirned that snow
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was al ways scraped fromthe haul roads. He also confirnmed that he
has acconpani ed new drivers while training and showi ng themthe
operator's controls and otherw se instructing themin the
operation of the truck.

M. Boggs confirmed that M. Millins has al ways responded to
any of his safety concerns and al ways assi gns people to clear the
haul roads of any rocks or snow. M. Boggs also confirnmed that he
has never known M. Millins or superintendent Davis to ever ask
anyone to do anything which was unsafe (Tr. 334A359).

On cross-exam nation, M. Boggs confirned that he never
observed the haul road at the Red Flame job site. He stated that
wet roads are nore hazardous than dry ones, and that he has
observed experienced truck drivers slide on hills. Although he
has heard of rock trucks turning over, he has never seen one.

M. Boggs stated that before learning to drive a rock truck
he had 5 years of prior experience driving coal trucks, including
driving in snow conditions. He also indicated that even though
snow may be scraped off a haul road, it may still be wet because
of freezing and thaw ng.

M. Boggs confirnmed that some of his fellow m ners have
expressed a desire not to drive rock trucks because they find it
boring, or would rather operate their own equi pment. He has never
known of anyone refusing to drive a truck because of any safety
reasons. He also confirned that he did not speak with M.

Conat ser about his refusal to operate the rock truck in question
and that he observed M. Conatser operate up and down the pit
area at No. 8 Ltd. on two occasions (Tr. 359A375).

Tomry Roger Dotson, confirmed that he is enployed by No. 8
Ltd., as a | oader operator, but is assigned to work at the Red
Fl ame job site. He has been so enployed since July, 1986, and he
worked with M. Conatser until his discharge in January, 1987.
M. Dotson confirnmed that he can operate a rock truck, and that
he learned to drive it by observing other operators, and
fam liarizing himself with it by riding and taking four or five
| oads. He | earned how to drive on his first day on the truck

M. Dotson stated that he observed M. Conatser operate a
rock truck at Red Flame only once when he got into a 50Aton truck
on the parking | ot and backed it up for sonme 30 to 40 feet. He
stopped the truck and reparked it after a foreman
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i ndi cated that the truck was not needed and woul d not be used.

M. Dotson confirmed that he was at work with M. Conatser on the
day of his discharge and that he was working on a scraper to

cl ear the haul road of snow (Tr. 376A381).

On cross-exam nation, M. Dotson confirmed that he worked
with M. Conatser on a regular basis, and with the exception of
the one instance when he observed hi m backing up his truck, he
has never observed himdriving a rock truck. At the time M.
Conat ser backed up the truck, M. Dotson believed that M.
Conatser was going to |oad and haul coal froma pile near the
parking lot to a storage pit at the other end, a distance of no
nore than 100 feet over fairly level ground (Tr. 381A383).

Zachary J. Miullins, testified that he was the foreman at Red
Flame from April, 1985 to July, 1987, and that he is currently
working at the No. 8 Ltd. site. He confirnmed that M. Conatser
wor ked for himat Red Flane fromJuly 14, 1985 to Janury 26,

1987, and that he would al so be assigned to the No. 8 Ltd. site
to load coal. He stated that M. Conatser operated the | oader
whil e at Red Flane, but that on one occasion, he observed him
driving a rock truck "comng off down in the hollow field,"
during the sumer, but did not know how many trips he made. He
assuned that M. Conatser had "switched off" that day with

anot her operator, but he was not sure. Since M. Conatser did not
seek his perm ssion to switch with the truck driver, and since he
observed himin the truck, he assumed that he could drive it, and
he observed nothing that would indicate otherw se (Tr. 383A397,
409) .

M. Millins confirmed that there was 10A12 inches of snow on
the ground on January 26, 1987, but that the clearing of the
haul r oads began before anyone arrived for work. H's usua
practice was to clear the roads before any trucks used them M.
Mul l'i ns stated that he assigned one of the truck drivers to

operate a drill that day, and since M. Conatser's |oader was
down for repairs, he asked M. Conatser to drive the rock truck
and "he said no. So, | told himhe could drive the hauler or go

to the house™ (Tr. 398). M. Millins stated that M. Conatser
gave him no explanation for refusing to drive the truck, and
sinmply asked himto retrieve his hard-toed shoes fromthe | oader
and "I told himhe could get his hard-toes on his way out" (Tr.
399).

M. Millins stated that M. Conatser did not state that he
could not drive the rock truck, and sinmply told him "no"
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twice. M. Millins explained that "to me, he was just refusing to
drive the hauler, period, | felt Iike that he felt |ike that he
just considered hinself to be nothing but a | oader operator™ (Tr.
399). M. Conatser made no requests other than to retrieve his
shoes, and had he asked for soneone to acconmpany himin the
truck, or informed himthat he was incapable of driving it, M.
Mul I'i ns woul d have assi gned soneone to go with him or he would
have personally gone with himto show himhow (Tr. 400). M.

Mul I'ins did not ask M. Conatser for his reasons for refusing to
drive the truck because he believed it was incunmbent on M.
Conatser to voice any doubts to him (Tr. 402).

M. Millins stated that he was satisfied that M. Conatser
was qualified to drive the rock truck, and that this concl usion
on his part was based on the fact that he had previously observed
himdrive a rock truck one tinme down to the hollow fill, and the
fact that he had a "general reputation" of being capable of
driving a rock truck (Tr. 409). He also vaguely recalled one
ot her occasion at Red Fl ane where M. Conatser backed up a rock
truck for 15 feet. In view of the fact that M. Conatser took it
upon hinself to drive the truck, M. Millins assunmed he could
drive it. M. Millins confirnmed that when M. Conatser refused to
drive the truck he said nothing to himabout the weat her
conditions, or that driving the truck would be unsafe, and he
made no statenents that he was not qualified to drive the truck
(Tr. 412). M. Millins stated "if he felt like it was unsafe that
he woul d have told ne that it was unsafe instead of telling me to
get his hard-toes" (Tr. 414). He explained further as foll ows at
(Tr. 415A417):

At that point | had never told himhe was fired. At
that point | felt |ike that he knowed he was going to
go to the house one way or the other, whether it would
be quitting or ne firing him and was the reason that
he asked ne to get his shoes.

JUDGE KOUTRAS: When he told you twice no, no, and you
told himto get on to the house, that neant he was
fired, didn't it?

THE W TNESS: When he told me no, | said, well, you can
drive the hauler or go to the house.

JUDGE KOUTRAS: You gave him a choice?
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THE W TNESS: Yes. | said Larry and all them other boys, | said
they drove them and there is no reason you can't. And, he said no

agai n.
* * * * * * * * * *
JUDGE KOUTRAS: Well, if you tell a fellowto go on to

t he house, what does that nean in normal nodern tal k?
That means a man is fired, right?

THE W TNESS: Well, it --

JUDGE KOUTRAS: You gave him a choice. You claimyou
gave hima choice, to either operate the truck or go on
to the house, right? So, he opted to go on to the
house.

THE WTNESS: No, it don't necessarily mean you are
fired.

JUDGE KOUTRAS: What does that nean, take the day off,
go honme, and then cone back tonorrow?

THE WTNESS: At tines that's what you do.
JUDGE KOUTRAS: How about this tine?
THE W TNESS: This tinme | neant that he was fired.

M. Millins explained his procedure for teaching soneone to
drive a rock truck as follows (Tr. 420A421):

A. You show them everythi ng about one. You tell them
the hazards of it. You show them how to keep it

mai ntai ned as far as engine, you know, and the

| ubricant systemof it. That's the first thing you show
them before they clinmb in it. Basically there is two
seats in a hauler. It is the only piece of equi pnent on
the job that two can ride. The driver will nore than
likely sit in the passenger seat and show whoever is

| earni ng everything about it and ride with him

Q How long does it nornally take?
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A. Probably one or two trips and it will give you the basic idea
about driving one. You learn sonmething every day. | would say it
woul d basically be the person

Q Wul d seven days be enough?
A. Yes.

On cross-exam nation, M. Millins confirmed that he
di scharged M. Conatser on January 26, 1987, and that the only
basis that he had to conclude that he was qualified to drive the
rock truck in question was his observation the one time he drove
it down the hollow fill at Red Flane, and the "tal k™ anmong the
m ners that M. Conatser drove a truck at No. 8 Ltd. before he
cane to work at Red Flane. M. Miullins confirned that M.
Conatser had not previously informed himthat he could drive a
rock truck (Tr. 423A424). M. Millins stated the one tine that he
saw M. Conatser drive at Red Flane was when he drove a 50Aton
773 rock truck, and that he "thought" and "assuned" that M.
Conat ser had traded off with Maynard Harris (Tr. 428A429).

M. Millins confirmed that when he di scharged M. Conatser
he did not ask hi mwhether he was qualified to drive the truck
nor did he offer to train himbecause "he give ne no reason to."
He insisted that M. Conatser sinply told him"no" when he asked
himto drive the truck, and "if he had told ne he can't drive a
rock truck, | would ask himwhy" (Tr. 429). He did not recall M.
Conatser stating "I can't drive the truck" (Tr. 423). M.

Conatser did not tell himthat he should only have to operate the
| oader, and at no tinme did he tell himthat he was only a | oader
operator (Tr. 433).

M. Millins confirmed that he never gave M. Conatser any
task training in driving a rock truck at Red Flame, and that when
he worked at No. 8 Ltd., M. Millins assuned that M. Conatser
had received such training (Tr. 432). He also confirmed that M.
Conat ser had never previously refused to operate any equi pnment or
stated that he was only going to operate an endl oader (Tr. 434).

M. Millins stated that on the day of the discharge no coa
was haul ed "because the coal trucks couldn't get to it," and that
no haul age at all was done "in the hollow field," and that "we
hauled to the level." He could not recall "if we had made it to
the pit with themor not" (Tr. 437). He confirmed that he did not
check his training records to determ ne
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whet her M. Conatser was qualified to drive a rock truck because
"I had seen himdriving a hauler"” (Tr. 439).

M. Millins stated that if M. Conatser had told him
anything but "no," or given hima reason for not driving the
truck, or felt that it was endangering his life or safety, he
woul d not have required himto drive the truck (Tr. 442). M.
Mul I'ins confirmed that he did not ask M. Harris whether or not
M. Conatser had switched out with him nor did he actually
observe M. Conatser backup a rock truck (Tr. 443).

M. Millins stated that after the discharge, neither M.
Davi s or anyone el se from managenent asked hi m whether or not M.
Conat ser was qualified to drive a rock truck. M. Davis and M.
Bur ke never asked himto check the training records to determ ne
whet her or not M. Conatser had been trained to operate the
truck. M. Millins could not recall whether M. Burke ever asked
hi m about the condition of the hill on the day of the discharge
(Tr. 449A450). He confirned that the decision not to rehire M.
Conat ser was made "because basically we all three felt |ike he
was qualified to do it and he just flat out refused to do it,"
and "we thought he was qualified" (Tr. 451, 453). M. Millins
al so confirmed that when he net with M. Burke and M. Davis, he
knew that M. Conatser had filed a discrimnation conplaint and
t hat anot her reason for not reinstating himwas because he
surm sed that M. Conatser did not have a case, and the
respondent did (Tr. 454).

M. Millins stated that when the decision was nmade not to
rehire M. Conatser, no one checked the respondent’'s training
records to determ ne whether he had been trained to drive a rock
truck because "if soneone gets on sonething or other and drives
it, you assune that they know what they are doing, especially
when they have been on a job for 12 years or whatever" (Tr. 455).
He al so stated that "I assumed he had enough anbition to go down
the hill"™ (Tr. 456). M. Millins confirnmed that he never
previously fired anyone for refusing to do a job that he knew he
was qualified to do (Tr. 457).

Cruce Davis, Superintendent, No. 8 Ltd. and Red Fl ane,
testified that he has observed M. Conatser driving a rock truck
on three different occasions at the No. 8 Ltd. site during March
1986, and he described what M. Conatser did as follows (Tr.
474) .

He took the endl oader, as he said the other day, around
the hill to a pit of coal that we needed to stockpile.
He | oaded it hinmself. If
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I am not m staken, that was sonetime during March. To the best of
ny know edge, it was good weather, dry. The terrain, there

was -- well, it wasn't conpletely level. The road around the bench
had a dip in it and you go down a little hill and up another
hill. There was a curve in it and he went up a pretty steep grade

on the bench and | oaded the truck and then cane back off and
dunped it in the stockpile.

M. Davis stated that M. Conatser haul ed coal for 3 days,
but he was not sure whether he did it for full days. He haul ed
al ong a road grade of approximately 150 feet long, and it was
"quite a bit steeper than the road over at Red Flame." Based on
hi s observations of M. Conatser driving the rock truck on these
occasions, M. Davis had no reason to believe that M. Conatser
had any problens driving the truck, and he was of the opinion
that he was qualified to drive it (Tr. 475). M. Davis confirnmed
that he first |earned of M. Conatser's claimthat he was not
qualified to drive a rock truck after he was di scharged, and he
did not believe him (Tr. 477).

M. Davis stated that when he spoke with M. Millins on the
nmor ni ng when M. Conatser was di scharged, M. Millins infornmed
hi mthat he had asked M. Conatser to drive the rock truck and
"he told himno, that he couldn't" (Tr. 479). M. Davis was of
the opinion that M. Conatser's refusal to drive the truck was
based on the fact "that he just didn't want to drive the truck
that day" and that "I feel |ike he | ooked at hinself as being a
| oader man, strictly a | oader man. He didn't want to do anything
el se but run a loader.” M. Davis stated further that "he felt
i ke Zack shoul d have taken sone of the other truck drivers that
had been driving trucks fromtine to time and put themon the
truck and let himrun the | oader"” (Tr. 480).

M. Davis confirmed that he and M. Burke net with M.
Conatser after he was di scharged, and the decision not to rehire
M. Conatser was based on the fact that he refused to do
sonmet hing he was qualified to do, and that "we don't tolerate
that" (Tr. 481). M. Davis also stated that M. Conatser had a
"terrible work record” and mi ssed a | ot of work, but he confirned
that this had nothing to do with his discharge. M. Davis was of
the opinion that M. Millins acted reasonably in discharging M.
Conatser, and while he had never observed M. Conatser drive a
rock truck at Red Flame he believed that
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"if you can drive a hauler on one job you can drive it on another
job" (Tr. 484).

M. Davis stated that there was no unusually steep hills at
the Red Flame site, and that the hill where M. Conatser was
expected to drive the truck had a grade of approximately 11At 0A12
percent, and while it did snow, he did not believe that this was
unusual inclenent weather for the wintertine (Tr. 487). M. Davis
stated that had M. Conatser informed M. Millins that he was
afraid to drive the truck, M. Millins would either have assigned
sonmeone to show himhow, or would have assigned M. Conatser to a
| oader and put soneone else in the truck. M. Davis did not
believe that M. Millins would ever endanger anyone in a piece of
equi pment, and if he did, he would fire M. Millins (Tr. 488).

On cross-exam nation, M. Davis stated that while he did not
know exactly how nmany hours M. Conatser operated the truck on
the 3 days that he observed himat the No. 8 Ltd. site, he did
observe him com ng and going 12 to 20 times during those 3 days
whil e driving the 50Aton 773 rock truck. M. Davis confirned that
he had previously stated in his pretrial deposition that he
"t hought" that M. Conatser had operated a rock truck at Red
Fl ame after swapping out with Maynard Harris, but that he did not
actually know that for a fact, and never observed himdriving a
truck. He also confirmed that he never asked M. Harris whether
he and M. Conatser had "swapped out" (Tr. 490A494).

M. Davis confirmed that M. Miullins told himthat M.
Conatser stated "no, | can't" when he asked himto drive the
truck. He also confirmed that while he has been the
superintendent at Red Flame and No. 8 Ltd., M. Conatser has
received no rock truck driving task training, and that M.
Conatser never told himthat he would not operate any equi pnent
ot her than an endl oader. M. Davis stated that if anyone told him
"I can't drive a rock truck," this would nean "that | would train
hint (Tr. 497A501).

Conpl ai nant' s Rebutt al

Maynard Harris, |oader operator, Red Flanme Coal Conpany,
confirmed that he has been so enpl oyed since May, 1986, and that
he worked with M. Conatser fromthat tinme until his discharge in
January, 1987. He stated that he never observed M. Conatser
operating a rock truck. M. Harris also confirmed that while he
is a | oader operator, he has driven a rock truck, and he denied
that he has ever "traded out"” with
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M. Conatser so that he could drive his rock truck. He confirnmed
that he knows of no one el se who has "traded out" with M.

Conat ser (Tr. 507A511).

M. Conatser testified that his previous rock truck driving
experience has al ways been on | evel ground, and that he has never
been trained on a rock truck, and knew nothi ng about the retarder
or what gear to put the truck in while going down hills (Tr.
513A517, 521). He denied that he ever backed up a rock truck
whil e working at Red Flane (Tr. 519). Although he knew how to
operate the rock truck foot brakes, steering wheel, and lights,
he was "al ways scared" of the truck, but was not afraid to drive
one on |l evel ground because "it's just there ain't no danger of
anyt hi ng happening to you there" (Tr. 520). He denied that he
ever operated a truck on a hill (Tr. 522).

M. Conatser adnmitted that he never said anything to M.
Mul I'i ns about his safety concerns at the tinme of his refusal to
drive the truck because "I was just in shock" and "never thought
to" and "I didn't know | had to." He also admitted that before
M. Millins asked himto drive the truck, he discussed with the
mechani c the probability that M. Millins would ask himto do so,
and that he would have to drive it down the haul road (Tr.
522A525). M. Conatser confirnmed that he |learned that telling M.
Mul I'i ns about his fear of driving the rock truck was critical to
his case after he talked with MSHA | nspector South, and that "he
said that you had to tell themthat you were in fear for your
life" (Tr. 525). When asked whet her he was aware of the fact that
he was supposed to bring any safety concerns to the attention of
hi s supervisors, M. Conatser responded "l guess so" (Tr. 527).

Conpl ai nant' s Post hearing Depositions

Bill Meade, self-enployed | ong-distance trucker, testified
that he worked for No. 8 Ltd. from 1975 through Septenber, 1986,
as a nechanic foreman, and that fromthe Spring of 1983 until he
quit in Septenmber, 1986, he was the foreman of the No. 8 Ltd.
strip mning site. He confirmed that M. Conatser worked for him
at the No. 8 Ltd. site for 6 to 7 years, and that he was his
supervisor during that time. M. Conatser's job was an endl oder
operator, and he | oaded sone rock, but nostly coal. M. Made
stated that M. Conatser was one of his best endl oader operators,
and that he would hire himif he were in business.

M. Meade stated that he was an experienced rock truck
driver, and has driven trucks on |evel and steep ground, and
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in wet and dry conditions. He considers a rock truck to be the
nost dangerous piece of equi pnent on a strip job, and depending
on the conditions under which it is operated, and if one is not
trained in all of its controls, "it is very dangerous because it
can get away fromyou at the bat of an eye" (Tr. 11). M. Meade
described the controls of different nodels of rock trucks used at
the No. 8 Ltd. site, including the braking systens, and the
skills required to operate the trucks on hills, steep ground, and
under wet conditions. He indicated that the vehicle nmanual that
comes with the Moddel 777 or 773 rock truck states "do not operate
this machi ne on steep ground during wet or slick conditions" (Tr.
12A18) .

M. Meade confirnmed that he has observed rock trucks sliding
down hills in wet conditions, and that this is a common
occurrence. He also confirned that while he was enployed at the
No. 8 Ltd. site, he was aware of rock truck accidents. He stated
that Cyrus Boggs, an experienced driver, put an 85Aton 777 truck
into a ditch while driving down a slick road, and bent the
fenders. M. Boggs al so had anot her problem com ng up a slick
hill, but it did not damage the truck. Jerry Sturgill wecked a
773AB truck, and it had to be pulled out with a dozer. Robert
Yeary, an inexperienced driver, damaged a 777 truck engi ne when
the truck got away fromhimon a steep hill, and Roy Porter, who
was al so i nexperienced, recently damaged a 777 truck at Red
Fl ame' s operati on when he backed it into the pit and damaged the

bunper. Shawn Sturgill, an inexperienced driver, bent the drive
shaft on a 773AB truck when it got away fromhimat the No. 8
Ltd. site and went into the hollow fill. M. Boggs was al so

involved in two or three incidents with a 3311 Terex, 85Aton

truck, and a 40 ton 3307 Terex truck on slick ground (Tr. 19A27).
M. Meade descri bed sonme of the problens that a rock truck driver
coul d encounter driving down hills in wet conditions (Tr. 27A30).

M. Meade confirmed that M. Conatser operated a 773AA rock
truck at the No. 8 Ltd. strip site, and during the 6 years he was
there he drove it five to six times in level areas during the
spring of 1986. He did not drive the truck into the hollow fill.
On one day, M. Conatser filled in for another driver, and he
operated a 777 nodel while hauling rock over a flat and | eve
area 300 to 500 feet wi de, and over a distance of a few hundred
yards. He hauled rock in and out of a level pit area (Tr. 30A35).

M. Meade was of the opinion that M. Conatser was not
qualified to drive a rock truck up and down hills in wet
condi tions because he had no experience at all and was not capable
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of hauling in any steep or dangerous territory (Tr. 39). M.
Meade was not aware that M. Conatser ever drove a truck while
stockpiling coal over 3 consecutive days, and the |ongest tine
that he ever drove a truck was for 8 hours when he filled in for
the driver previously nmentioned. M. Meade believed that M.

Conat ser probably drove a truck for a total of 3 full days during
all of the time he was enployed at the No. 8 Ltd. site (Tr. 40).

M. Meade believed that M. Conatser went to work at the Red
Flame site in June, 1986, and he stated that the steepness of the
hollow fill hill at Red Flame did not conpare with the pits at
No. 8 Ltd. where M. Conatser drove a truck. The hill at Red
Fl ame was 18 degrees in some places, and the areas at No. 8 Ltd.
were level, and at no tine while he was there were the roads as
steep as at Red Flame (Tr. 43).

M. Meade confirmed that when he was foreman at the No. 8
Ltd. site, it was his practice to use alternative |evel dunping
sites and to never go down hills when it snowed or rained (Tr.
45). He stated that roads which are scraped after a 12Ai nch snow
in 25A30 degree weather woul d be nuddy after scraping, and that
the snow woul d be nelting all day and the roads would not freeze
unl ess the tenperature was "in the teens." He was of the opinion
that the road would have to be cut 3 to 4 inches deep to reach
dry ground, but that nelting snow on the roads would prevent them
fromstaying dry (Tr. 47).

M. Meade was of the opinion that anyone who had driven a
rock truck only on I evel ground would have to be task trained if
he were assigned to drive the truck up and down hills because
"it's a conplete different operation" (Tr. 48). He confirnmed that
while he was foreman at No. 8 Ltd., if anyone told himthat they
did not want to operate a piece of equipnment, he would assign
sonmeone else in their place. If anyone told himthat they were
afraid, or could not operate the equipnment, he would find someone
el se because he did not believe in assigning anyone work which
they did not nornmally do on a daily basis because they would
endanger thensel ves and others (Tr. 48A50). In his opinion, M.
Conatser was a qualified endl oader operator, and although he has
seen himoperate a dozer, he did not believe he was a qualified
dozer operator (Tr. 51).

On cross-exam nation, M. Meade confirmed that as a
supervi sor and foreman, he has trained enployees to operate a
rock truck, and he explained how this was done. He al so confirnmed
that he trained M. Conatser to drive a rock truck on | eve
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ground during the spring of 1986, and this consisted of riding
with him"a trip or two" (Tr. 55). M. Meade also confirmed that
since M. Conatser was not hired as a rock truck driver, his
training was linmted to operating the truck on |level ground, and
he was not aware of any other training received by M. Conatser
at No. 8 Ltd. prior to 1986 (Tr. 56).

M. Meade stated that during the time M. Conatser worked
for himat No. 8 Ltd. from 1978 to 1985, he had no know edge t hat
he ever operated a rock truck, and he never assigned himto drive
a truck. He also was unaware of M. Conatser ever offering to
"swap out"™ with a rock truck driver, and he indicated that this
was agai nst company policy because it was dangerous and expensive
(Tr. 60). In those instances where he assigned soneone to work in
soneone's place during their absence, he al ways nmade sure that
the replacenent was certified or trained to do the work (Tr. 61).

M. Meade stated that M. Conatser was trained every year
that he worked at No. 8 Ltd., but that his training was limted
to his job as an endl oader operator. He also stated that the
m ners were not trained to operate every piece of equi pnent, and
swi tching jobs was not practiced, unless he personally sel ected
soneone to replace another and was assured that he was trained to
do a particular job (Tr. 63A64). He never permitted any of his
truck drivers to go up and down hills when it was wet or slick
and if it was snowi ng and 25 degrees or above (Tr. 71). M. Meade
confirmed that while he was foreman at No. 8 Ltd., task training
was only given to those men who were nmoved from one piece of
equi pment to another, and that initial training was given to
those nen hired to drive rock trucks (Tr. 77).

M. Meade confirmed that he observed M. Conatser drive a
rock truck five to seven tines during the 6Anonth period from
January to June, 1986 (Tr. 72). M. Conatser's total hours of
driving a rock truck would have amunted to 1 day for the two or
three tines he drove, and 6 1/2 hours when he replaced a driver,
and 2 to 3 hours on the other occasions that he drove (Tr.
74A75). He estimated that M. Conatser's total rock truck driving
experience was approxi mtely 3 working days (Tr. 95), and he
expl ained further as follows (Tr. 100):

Q Wen you worked at the #8 strip site, did Chuck
Conatser have a reputation as being a rock truck driver
or a haul er operator?

A. Chuck Conatser was a | oader man. That's all that
Chuck - everybody that knows Chuck
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Conat ser knows that he's a | oader man. And, | nean, it's a known

fact that's all he does. Chuck started out as a | oader man,
that's all he ever wanted to be. And to ne that's the only
reputation he had with ne, was he was ny | oader man.

Q Ckay.

A. As a matter of fact, he resented everytinme | would
try to get him haul that stuff because he told nme that
he was afraid.

Q The tinmes that you assigned himto operate the
haul er he didn't like it?

A. Yeah, he didn't really like it, no. But, you know,
he would go along if it was in a safe condition

M. Conatser denied that he had ever offered to swap out
with M. Maynard Harris so that he could drive M. Harris' truck
while M. Harris operated his |oader. Wth regard to M. Meade's
testinony that he operated a rock truck five to seven tines at
No. 8 Ltd. during the spring of 1986, M. Conatser stated that he
only operated a rock truck on two occasions as he testified to at
the hearing in this case.

Respondent's Post heari ng Depositions

Cruce Davis testified as to certain task training
certificates which he |ocated for various equipnent, and he was
unable to | ocate any other certificates covering the period prior
to his enploynment at No. 8 Ltd. in February, 1986. Approximtely
24 to 28 equi pment operators were enployed at the No. 8 Ltd,
site, and while he believed that no one would be allowed to
operate equi pment unless they were trained, he did not believe
that any training certificates were filled out for these
enpl oyees. In his opinion, the dozer woul d be the nost dangerous
pi ece of equipnment to operate since it would be pushing nmaterials
over the hill at high elevations. The Caterpillar 777 rock trucks
do not have right and left steering brakes because they were
di sconnected or not there when he came to the site, and the
retarders would only be used when the trucks are driven on hills
or under wet conditions.

M. Davis stated that the dozers and graders make the hills
safe to operate on during wet or slick conditions, and sonetines
the trucks are placed el sewhere to operate under

and
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such conditions. On January 26, 1987, the roads were made safe
for the trucks after they were scraped, and the trucks have
enough braki ng power to operate on the hills. He had no know edge
that Cyrus Boggs, Jerry Sturgill, Robert Yeary, Roy Porter, Shawn
Sturgill, or Terry Boggs ever wecked a rock truck, and if they
did, he would be aware of it. Although he has observed rock truck
wheel s sliding, he never saw themgo "in the wong direction,"”
but given the right conditions such as an "awful slick" road,
this was possible. Although there were no hollow fills at the No.
8 Ltd. site when he worked there during the spring of 1986, there
were sonme "small hills" at a 9 to 10 percent grade com ng out of
the pit. He was not aware that Red Flame was in "any trouble" due
to the steepness of the hill going to the hollow fill. He was
unaware of any truck collisions at the sites.

M. Davis stated that while anyone can operate a rock truck
on level ground, this is not true on hills, and one "has to be
used to it." He would not put just anyone on a rock truck on
| evel ground, and just "turn himloose," but that if one "gets
used to the truck controls" on |evel ground, after 15 to 20
m nutes, he should be able to drive the truck downhill. Task
training is given to those who are newy hired, those who have
never operated a piece of equi pnent before, and those who go from
one piece of equipnent to another. He knows of no one who has
operated a rock truck on level ground being task trained to
operate a truck on hills. He was aware of sonme enpl oyees refusing
to operate a dozer after being asked, and after stating that they
were unable to operate it. However, those who were known to be
able to operate equi pmrent have never refused, and if anyone
expressed any fear in operating equiprment, they would not be
assigned to do so. M. Meade threatened hi mover sonme differences
bet ween them and he has also threatened to shut the Red Fl ane
j ob down several tines. These threats were made over the C. B
radio, and M. Davis recognized M. Meade's voice. M. Davis
conceded that rock trucks could have wecked at the No. 8 Ltd.
site before he worked there and that he may not have heard about
it.

Cyrus Boggs denied ever wecking a rock truck, but recalled
that he may have slid on the wong side of the road and "put one
into a ditch on the level," but not on a hill. One can slide
backwards on slick road going uphill until the road is scraped,
and he regularly operated rock trucks at No. 8 Ltd. up and down
hills when it was raining, wet, or snowi ng, and "you woul d have
to try."
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Shawn Sturgill denied that he ever wecked a rock truck at No.
Ltd. or Red Flane, but did get stuck in the mud and fill one
time, but did not damage the truck and was in no danger. He has
operated trucks at No. 8 Ltd. or Red Flame when the roads were
wet or when it snowed, but the roads were scraped or cut.

Terry Boggs denied that he had ever wecked a rock truck or
been hurt in one. He has had nechani cal and transm ssion
probl ems. The roads are scraped or rock is dispersed on the road
in order to dry themout. He has operated trucks on hills when
they are wet, and in the rain or snow, but the roads are al ways
"fixed" before going up hills. On one occasion, he rolled
backwards on a hill about 50 feet into "a little valley"” when the
truck "kicked out of gear" after he experienced transn ssion
probl ems, and the truck gears have "kicked out" many tines. He
knew of one driver at No. 8 Ltd. who mired his truck into the
spoil while turning and dunping, and he had to be pulled out with
a dozer. Shawn Sturgill also got stuck in the mud with a truck
whi | e backi ng out of a dunp.

Roy Porter denied that he ever wecked a rock truck at No. 8
Ltd. or at Red Flame, but did recall that a wheel fell over once
whil e he was turning on top of a shot. Dozers are used to drag
the roads, and he has driven trucks in snow and rain. He has a
total of 3 weeks of experience at driving a rock truck, and
stated that "I can drive it." He is sonmetinmes used to drive a
truck when substituting for someone who is sick

Robert Yeary confirmed that on one occasion while driving
down the hollow fill road at Red Flame, a wheel fell off his rock
truck and the front-end was damaged and parts had to be repl aced.
The incident was unexpl ai ned, and he was driving at nornal speed
in dry weather, and he was not hurt. He is unaware of any truck
accidents while working at Red Flame. He has a year of truck
driving experience, and drove one on one night shift at No. 8
Ltd., but M. Meade never observed himdriving.

Maynard Harris testified that during July, 1986, at Red
Fl ame, he was operating an old rock truck which was not air
condi ti oned, and M. Conatser was operating an air conditioned
| oader. M. Conatser called himover the radio and offered to
swap jobs with him M. Harris was operating the truck "out of
the pit down into the hollow fill," and the road was steep. The
first hill would have been as steep as it was on January 26,
1987, and had the swap occurred, M. Conatser would have driven
on that road. However, they did not swap.
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Fi ndi ngs and Concl usi ons

In this case, M. Conatser's enployment with the respondent
term nated on the norning of January 26, 1987, after he refused
his foreman's (Miullins) request to operate a rock truck. Although
the respondent initially took the position that M. Conatser quit
his job, it subsequently abandoned this position and it is clear
fromthe testinony of Cruce Davis, and Zachary Millins' own
adm ssions that he discharged M. Conatser for refusing his
request to drive the rock truck.

In order to establish a prima facie case of discrimnation
under section 105(c) of the Mne Act, a conplaining mner bears
the burden of production and proof to establish (1) that he
engaged in protected activity and (2) that the adverse action
conpl ai ned of was notivated in any part by that activity.
Secretary of Labor ex rel. Pasula v. Consolidation Coal Conpany,
2 FMSHRC 2768 (COctober 1980), rev'd on other grounds sub nom
Consol i dati on Coal Company v. Marshall, 663 F.2d 1211 (3d
Cir.1981); Secretary on behalf of Robinette v. United Castle Coa
Conpany, 3 FMSHRC 803 (April 1981); Secretary on behal f of
Jenkins v. HeclaADay M nes Corporation, 6 FMSHRC 1842 (August
1984); Secretary on behalf of Chacon v. Phel ps Dodge Corp., 3
FMSHRC 2508, 2510A2511 (November 1981), rev'd on other grounds
sub nom Donovan v. Phel ps Dodge Corp., 709 F.2d 86
(D.C.Cir.1983).

The operator may rebut a prima facie case by showi ng either
that no protected activity occurred or that the adverse action
was in no way notivated by protected activity. If an operator
cannot rebut the prima facie case in this manner, it may
neverthel ess affirmatively defend by proving that it was al so
notivated by the nmner's unprotected activities alone. Pasul a,
supra; Robinette, supra. See al so Eastern Assoc. Coal Corp. V.
FMSHRC, 813 F.2d 639, 642 (4th Cir.1987); Donovan v. Stafford
Construction Co., 732 F.2d 954, 958A59 (D.C.Cir.1984); Boich v.
FMBHRC, 719 F.2d 194, 195A96 (6th Cir.1983) (specifically
approving the Conmission's Pasul aARobi nette test). Cf. NLRB v.
Transportation Management Corporation, 462 U.S. 393, 397A413
(1983) (approving nearly identical test under National Labor
Rel ati ons Act.

Conpl ai nant's Termi nation

It seens clear to ne fromthe record in this case that the
conpl ai nant was di scharged fromhis job by foreman Millins on
January 26, 1987, for refusing the request by M. Millins that he
drive a rock truck, and M. Millins admtted that this was
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the case. Consequently, the respondent's initial assertion that
M. Conatser quit his job is rejected, and |I conclude and find
that he was in fact discharged.

Conpl ai nant's Work Refusa

A miner has the right under section 105(c) of the Act to
refuse to work if he has a good faith, reasonable belief that his
conti nued work involves a hazardous condition. Pasula, supra, 2
FMSHRC at 2789A96; Robinette, supra, 3 FMSHRC at 807A12;
Secretary v. Metric Constructors, Inc., 6 FMSHRC 226, 229A30
(February 1984), aff'd sub nom Brock v. Metric Constructors
Inc., 766 F.2d 469, 472A73 (11th Cir.1985). However, where
reasonably possible, a mner refusing work ordinarily must
comuni cate or attenpt to conmunicate to sone representative of
the operator his belief that a hazardous conditions exists.

Si npson v. Kenta Energy, Inc. & Roy Dan Jackson, 8 FMSHRC 1034,
1038A40 (July 1986); Secretary on behalf of Dunmire & Estle v.
Northern Coal Co., 4 FMSHRC 126, 133A135 (February 1982); Dillard
Smith v. Reco, Inc., 9 FMSHRC 992 (June 1987); MIller v.
Consol i dation Coal Conpany, 687 F.2d 194, 195A97 (7th Cir.1982)
(approving Dunmire & Estle comruni cation requirenent); Sammons V.
M ne Services Co., 6 FMSHRC 1391 (June 1984).

M. Conatser asserts that his refusal to drive the rock
truck in question was based on his fear for his safety because he
had not previously driven a rock truck on hills or in wet
conditions, and he did not feel that he was qualified to drive
the truck on the Red Flanme haul road to its hollow fill. M.

Conat ser further asserts that due to his extrenely linmted
experience driving rock trucks, which was confined to | eve
terrain in dry conditions, his safety concerns on January 26,
1987, were clearly reasonable, and that his refusal to drive the
truck was nade in good faith.

The hollow fill road over which M. Conatser was expected to
drive was described as "steep" by several w tnesses. The evidence
establishes that the roadway was approxi mately 40 feet w de, 100
to 600 feet long, and that trucks could pass each other on the
roadway. The average truck speed was estimated at 10 m | es per
hour, and while there were incidents of mechanical break-downs
and trucks bei ng bogged down, there is no probative evidence of
any truck collision accidents or injuries. The roadway was
bermed, and the truck that M. Conatser was asked to drive was in
good operating condition.

The evidence establishes that the respondent generally made
it a practice to scrape and clear the roadways when it
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snowed, "rocked" themto prevent sliding under wet and rainy
conditions, and watered them down under dry conditions to keep

t he dust down. The evidence al so establishes that foreman Miullins
and superintendent Davis consistently addressed the safety
concerns of drivers with respect to road conditions, and took
appropriate action to insure that the roads were safe bhefore
permtting any trucks to operate over the roads. Drivers were
instructed not to operate their equi pment until the roads were
made safe.

Wth regard to the road conditions on the norning of January
26, 1987, while it had snowed and there was 10A12 inches of snow
on the ground, the evidence establishes that the hollow fill road
in question was berned and cl eared of snow before any trucks were
permtted to operate. However, truck driver Cyrus Boggs, who
drove a truck on the hill that day, testified that the road was
wet after it was scraped, and that it was not unusual for a truck
to slide on a wet road surface. Dozer operator Lloyd Day, who
wor ked on the road on the day in question, described the road as
"pretty rough" before it was scraped, and he confirned that it

was still wet after the snow was scrapped off. Although he
believed that the road was safe after it was scraped, he al so
believed that trucks will slide on a hill regardl ess of whether

the conditions are wet or dry. Truck driver Robert Boggs
testified that once snow is removed from a roadway, the roadway
is still wet and that "it ain't no nore than water in the road"
(Tr. 353). Former mne foreman Meade testified that in 25 to 30
degree weather, once snow is renmoved from a roadway, the roadway
remai ns "wet and nuddy" and that "it's gonna lay there and nelt
and run all day long" (Deposition pgs. 45A47).

Roy Porter confirned that he had previously driven a rock
truck over the roadway in question under rainy and wet
conditions, and that the truck would slide. Shawn Sturgil
testified that he has observed rock trucks sliding on the
roadway, and that while operating trucks on that very sane
roadway, he has experienced a slide while encountering smal
pat ches of ice under wet conditions. Foreman Millins confirned
t hat he has observed trucks sliding on the roadway in question
when the road was slick, and he agreed that a sliding truck
i ndicates that its not braking properly. Rock truck driver Robert
Yeary confirnmed that he has observed trucks sliding on the road
in question and that this would occur when the road was wet or
when the driver applied the brakes. M. Conatser testified that
prior to his discharge, he observed rock trucks operating on the
hill road on a daily basis, and that when it snowed or rained, or
when the road froze and thawed, it was inpossible to take a trip
wi t hout sliding.
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Al t hough one can concl ude that the roadway in question was made
reasonably safe after the snow was renoved, and some drivers
experienced no difficulty in driving on the roadway, | concl ude
and find fromthe credible testinmony of the aforenenti oned
W tnesses that the roadway was wet, and probably rmuddy, after the
snow was renoved, and that given these conditions, it presented a
possi bl e sliding and slipping hazards for the trucks which were
schedul ed to operate on the norning of January 26, 1987. As a
matter of fact, foreman Miullins stated that the roadway was not
used at all that day because "the coal trucks couldn't get to it"
and "we hauled to the level" (Tr. 437).

Wth regard to M. Conatser's ability to drive a rock truck
a distinction nust be made as to whether he is totally incapable
of driving a truck, or whether, as he contends, he |acks the
necessary experience and training to drive it under inclenent
weat her conditions on a steep inclined road. On the basis of the
evi dence presented in this case, | conclude and find that M.
Conat ser can basically operate and drive a rock truck, and his
denials to the contrary are rejected. The evidence establishes
that prior to his discharge, M. Conatser drove a rock truck at
the No. 8 Ltd. site, and he admtted that he knows how to operate
a rock truck, on |evel ground, but denied that he knew how to
"gear it down" on a hill (Tr. 113A114; 125A126).

Wth regard to M. Conatser's actual rock truck driving
experience, his former supervisor at No. 8 Ltd., Bill Meade,
testified that during the 6 or 7 years that M. Conatser was
enpl oyed at that site, when the occasion arose for M. Conatser
to drive a rock truck, he always drove it on level ground in an
envi ronnment that posed no hazard to him Cyrus Boggs confirned
that while he observed M. Conatser drive a truck while
stockpiling coal at the No. 8 Ltd. site 3 years ago, he had no
recoll ection of the particular details, and he did not consider
M. Conatser to be a truck driver. Shawn Sturgill testified that
when he observed M. Conatser driving a rock truck at No. 8 Ltd.
he al ways drove it on level ground, and M. Sturgill was not
certain as to the weather conditions. Tommy Dotson testified that
the only tine he observed M. Conatser in a rock truck was one
ti me when he backed it up on the |evel Red Flanme parking lot for
a distance of 30 to 40 feet. Robert T. Boggs confirned that when
he observed M. Conatser driving a truck at the No. 8 Ltd. site 2
to 4 years ago, he was hauling coal fromthe pit up and down
hills, but under dry road conditions. Superintendent Davis
confirmed that he never observed M. Conatser drive a rock truck
at Red Flane, and while he
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observed himdriving a truck on three occasions while at the No.
8 Ltd. site during March, 1986, the weather was clear and dry,
and the road was not conpletely level, and included "a dip," "a
little hill,” and a "steep grade on the bench.”

M. Millins' testinony that he had previously observed M.

Conatser driving a rock truck on the Red Flame hill in question
during the summer of 1986 prior to his discharge is rejected as
| ess than credible. | have carefully reviewed M. Millins'

testinmony in this regard, and find that his purported observation
of M. Conatser was based on his assunption that M. Conatser had
swapped out with rock truck driver Maynard Harris. During the
hearing, M. Harris denied under oath that he had ever swapped
out with M. Conatser, and he said nothing about any offer by M.
Conatser to drive his truck. Later, during his posthearing
deposition, M. Harris stated that M. Conatser offered to swap
out with him but given the lack of time, the swap never

occurred. Weighed against the credible testinmony of all of the

ot her witnesses who testified that they never observed M.
Conatser drive a rock truck at Red Flane, and were unaware of any
offers on his part to swap out with other equi pment operators,
sinply do not believe M. Harris' testinmony concerning the
purported offer by M. Conatser. As for M. Millins, | take note
of the fact that in his pretrial deposition, he nade a statenent
that M. Conatser had switched out with M. Harris and drove the
rock truck for one day, making three or four trips down the hil
in question (Pgs. 34A35). However, at the hearing, M. Millins
conpletely contradicted hinself and testified that he only

"t hought" and "assumed"” that M. Conatser had switched with M.
Harris (Tr. 428A429).

While it is true that several wi tnesses were of the opinion
that M. Conatser's prior driving experienced qualified himto
drive a rock truck, sone of these same wi tnesses expressed
reservations over an inexperienced driver operating a rock truck
on a hill under wet road conditions. Drivers Cyrus Boggs and
Shawn Sturgill testified that an inexperienced driver would not
know how to handle a truck in a slide and woul d have probl ens,
and M. Sturgill believed that it was unsafe for such a driver to
operate a truck on a slick hill. M. Conatser's former forenman at
No. 8 Ltd., Bill Meade, opined that M. Conatser was not
qualified to operate a rock truck on a hill on wet roads because
of his total |ack of experience in driving under such conditions.
M. Meade stated that driving on hills "is a conpletely different
operation" fromdriving on the level, and that a driver whose
experience was limted to driving on |level ground would need to
be task trained to drive on hills.



~461

Drivers Robert Yeary, Cyrus Boggs, and Russell Akers confirmed
that there were differences in driving on hills and on the |evel,
and M. Akers confirnmed that if he were an inexperienced driver
he woul d be afraid to drive on a wet hill road because it would
be "scary." Superintendent Davis agreed that while anyone coul d
drive a rock truck on level ground, this would not be true on
hills, and that a driver would have to get used to driving on
hills if he had not done so in the past. Cyrus Boggs believed
that some training was required in order to learn how to drive a
rock truck on a hill. Robert T. Boggs opined that wet roads are
nor e hazardous than dry ones, and that he has observed
experienced drivers sliding on hills.

The evidence in this case clearly establishes that M.
Conatser's principal job with the respondent was that of an
endl oader operator, and except for the possibility that he may
have on one occasi on backed up a rock truck for a very short
di stance on the parking lot, there is no credible evidence that
he otherwi se drove a rock truck during the 7 or 8 nmonths that he
wor ked at the Red Flane site. M. Conatser's principal job at the
No. 8 Ltd. site during his 7 years of enploynent was ot her than
that of a truck driver, and the credi ble evidence establishes
that at best, M. Conatser drove a rock truck for at |east 3
consecutive days at the No. 8 Ltd. site, with three or four
addi ti onal sporadic days of driving at that |ocation. The
evi dence al so establishes that M. Conatser's rather linited
truck driving experience was confined to driving on | evel ground
under clear and dry weather conditions, and that he has had no
experience at driving on wet or steep roadways, and never
received any truck driving training during his entire enploynment
tenure with Red Flame and No. 8 Ltd., except for riding with M.
Meade for one or two trips.

G ven all of the aforenentioned circunmstances, including the
fact that M. Conatser was an i nexperienced rock truck driver,
had never driven a rock truck on a wet hill or roadway, had never
been trained to operate a truck under those conditions, and the
potentially hazardous nature of the wet roadway over which M.
Conat ser was expected to drive at the tinme he was requested to
drive the rock truck in question, I conclude and find that his
refusal to drive the truck was reasonabl e.

The respondent has suggested that M. Conatser's refusal to
drive the rock truck was based on his desire to operate only an
endl oader, and his belief that foreman Mullins should have
assigned other available drivers to drive the truck in question
In support of this conclusion, respondent relies on a statenent
given by M. Conatser to the State unenploynent office in which
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he indicated that another avail able driver should have been
assigned to drive the rock truck in question

Apart fromthe statement relied on by the respondent, the
record is devoid of any other evidence that M. Conatser has ever
taken the position that M. Millins should have assi gned someone
else to drive the truck. M. Conatser nmade no such assertion in
his initial conplaint to MSHA, and the respondent has conceded
that M. Conatser had never previously declined to operate any
equi pnment ot her than his |oader when asked to do so. Further, at
the tine of his work refusal, M. Conatser said nothing which
woul d have lead M. Millins to believe that his refusal was based
on his desire to operate only an endl oader, or that M. Millins
shoul d have sel ected soneone else for this job. The same is true
at the tine M. Conatser net with M. Burke and M. Davis after
hi s di scharge. Indeed, during his entire working career at No. 8
Ltd. and Red Flanme, a period in excess of 8 years, M. Conatser
had never taken the position that he "was only an endl oader
operator" and woul d not operate any other equi pnent. The record
here establishes that M. Conatser has operated a dozer, a
scraper, and a rock truck, in addition to his usual job as an
endl oader, and there is no evidence to show that he did so other
than willingly.

Al t hough M. Conatser's statenent to the state unenpl oynent
of fice raises an inference that his refusal to drive the truck
was made for reasons other than his safety concerns, and is
therefore "tainted,"” | cannot conclude that this isolated
statenment, nmade after the work refusal, is sufficiently
probative, standing alone, to support a conclusion that M.
Conat ser's work refusal on January 26, 1987, was made in bad
faith. Accordingly, respondent's argunent in this regard is
rej ected.

Conpl ai nant's Safety Communi cation to the Respondent

The crucial and difficult determ native issue in this case
is whether or not the conplai nant communi cated his safety
concerns to the respondent prior to or reasonably soon after his
work refusal, and if not, whether unusual circunstances excused
his failure to do so. In Secretary/Dunmire and Estle v. Northern
Coal Conpany, supra, at 4 FMSHRC 133, the Comm ssion fornmnul ated
the rule as foll ows:

VWher e reasonably possible, a mner refusing to work
shoul d ordinarily comruni cate, or at |east attenpt to
conmuni cate, to some representative of the operator his
belief in the safety or health hazard at issue.
"Reasonabl y
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possibility' may be |acking where, for exanple, a representative
of the operator is not present, or exigent circunmstances require
swift reaction. W also have used the word, "ordinarily' in our
formulation to indicate that even where such comunication is
reasonably possi bl e, unusual circunstances--such as futility--my
excuse a failure to communicate. |If possible, the comunication
shoul d ordinarily be made before the work refusal, but, depending
on circunmstances, may al so be nade reasonably soon after the
ref usal

In Secretary of Labor ex rel. Paul Sedgner et al., v.
Consol i dati on Coal Conpany, 8 FMSHRC 303 (March 1986), the
Commi ssion affirmed a Judge's decision dismssing a
di scrim nation conpl ai nt brought by several equi pnent operators
who were suspended for refusing to operate heavy nobil e equi pnent
at speeds which they considered to be unsafe. Wth regard to the
failure of the mners to communicate their safety concerns to
m ne managenent, the Comm ssion stated as follows at 8 FMSHRC
309: " * * * While such comruni cati ons are not only expected, in
ordi nary course, in work refusal situations, their absence also
| ends weight to the conclusion that the di sagreement here as to
the operating speed did not have a sound basis in safety
concerns. "

In MIler v. FMSHRC, 687 F.2d 194 (7th Cir.1982), the Court
affirnmed the dism ssal of a discrimnation conplaint filed by a
section foreman who was di scharged after refusing to start up a
l ongwal | mner on the grounds that he was incapable of operating
it; that he was unfamliar with the control panel; and that in
order to start the machine, it would have been necessary to short
out its nethane detector. Although the foreman felt that this
woul d be in violation of safety laws, he did not inmediately
comuni cate his safety concerns to m ne managenent, but waited
until later in his work shift to do so, and only after the m ne
manager tel ephoned him The Court noted as follows at 687 F.2d
196:

The specific requirement of pronptly reporting the
hazard to the enployer which the Comm ssion has read
into the Act is not only a natural corollary to the
general requirement that the work stoppage be
reasonabl e but also a device well suited to pronoting
the Act's fundanental objective of pronoting nmne
safety and health. It gives the worker an incentive to
bring a safety hazard to his enployer's attention, for
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by doing so he gains the protection of the Act agai nst
retaliation (provided that his belief that there is a hazard is
reasonabl e). The requirement also serves an evidentiary purpose:
it helps the Conm ssion distinguish between genuine and spuri ous
i nvocations of the Act's protections. The worker who does not
pronmptly report an alleged hazard to his enployer is less likely
to be sincere in his belief that there is a hazard than the
wor ker who does. * * *

In Sinpson v. Kenta Energy, Inc., supra, Judge Broderick
uphel d the discrimnation conplaint of a mner who left his job
out of concern over the lack of a foreman on the job and the
failure to conduct preshift and onshift exam nations. Wth regard
to the safety communication issue, although Judge Broderick found
that the mner had not comruni cated these safety concerns to his
foreman (Jackson), he nonethel ess concl uded that the
comuni cati on was not necessary because the foreman was deened to
have known about these conditions and the commrunication woul d
have been futile. Judge Broderick stated "I do not consider that
it is necessary in order to invoke the protection of Section
105(c), that it be shown that the operator was specifically aware
of the reason for a miner's work refusal, if the operator was
aware of the hazardous conditions which pronpted the refusa

." 6 FMSHRC at 1462.

The Conmi ssion reversed, and while it agreed that Sinpson
had valid and reasonabl e safety concerns in | eaving his job, it
found that Sinmpson had not comruni cated his safety concerns to
his foreman, thus negating the foreman's opportunity to address
them In this regard, the Comm ssion stated as follows at 8
FMSHRC 1040: "Even assum ng, as the Judge did, that Jackson was
aware of the absence of a foreman and the failure to conduct the
required pre-shift and on-shift exam nations, we cannot presune
that Jackson woul d have taken no action had Sinpson conmuni cat ed
his concerns to Jackson." (Enphasis added.)

Al t hough the Court of Appeals for the D.C. Circuit reversed
and remanded the Sinmpson case to the Comm ssion for further
consideration of the issue of whether Sinpson should be excused
from neeting the comruni cati on requirenent because notice would
have been futile, it nonethel ess accepted the Conmm ssion's
application of the communication requirement set forth in the
Northern Coal and M Il er cases, supra. Sinmpson
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v. FMSHRC, Court of Appeals, D.C. Circuit, Case No. 86A1441, Slip
opi nion pgs. 12A13, decided March 18, 1988.

In Dillard SmMth v. Reco, Inc., supra, an enployee of a
battery servicing conpany who had recei ved no underground m ne
trai ni ng was di scharged when he refused to carry out a work
assignment at an underground m ne. The enpl oyee was asked to go
on a service call by his supervisor, and after ascertaining that
the call was at an underground m ne, the enployee told his
supervi sor that "he was not going." The enpl oyee left the
prem ses and neither he or his supervisor said anything further
Later that sane day, the discharged enpl oyee returned to the
office to inquire about his pay check, and he informed a
secretary to advise the president of the conmpany that he had |eft
because he did not want to go underground because his training
had expired. Judge Broderick found that the enployee's refusal to
go underground because of his lack of training was justified and
reasonabl e and therefore protected activity under the Act.
However, he dism ssed the discrimnation conplaint on the ground
that the discharged enpl oyee had failed to conmmunicate his |ack
of training as grounds for refusing to go underground. 8 FMSHRC
1597. In affirm ng Judge Broderick's decision, the Comr ssion
stated as follows at 9 FMSHRC 995A996:

* * * * * * * * * *

Among ot her salutary purposes, the conmunication
requirenent is intended to avoid situations in which
the operator at the time of a refusal is forced to
divine the miner's notivations for refusing work.

* * * * * * * * * *

Dillard was asked several tines at the hearing why he
had not communi cated his asserted training concern, but
provi ded no answer other than that Wlliams had failed
to ask himhis reasons for refusing his work
assignment. The responsibility for the conmunication of
a belief in a hazard that underlies a work refusa
rests with the m ner.

* * * * * * * * * *

Thus, Dillard failed to nmake the necessary
comuni cation of a belief in a hazard and, accordingly,
his work refusal was not protected
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under the M ne Act. Because Dillard's work refusal was not
protected, his term nation by Reco because of that refusal did
not violate the Act.

* * * * * * * * * *

To the extent that the judge held that Dillard had
engaged in a protected work refusal apart fromhis
failure of comunication, the judge erred. Proper
conmuni cati on of a perceived hazard is an integra
conmponent of a protected work refusal in the first
i nstance rather than a wholly separate requirenent.
(Enmphasi s added.)

M. Conatser's father testified that his son told himthat
he had informed M. Millins that he | acked the experience to
drive a rock truck, and was afraid to drive it because he had
never driven one under "bad snow and weat her." However,
conpl ai nant Conatser contradicted this testinmony when he
subsequently testified under oath at the hearing that the only
statenent he made to M. Millins at the tinme of his work refusa

was "l couldn't drive a rock truck.”™ M. Conatser admtted that
he said nothing to M. Millins about the weather, or the
st eepness of the road in question; did not use the words "I don't

know how to drive a truck;" requested no task training; nentioned
not hi ng about putting sonmeone else in the truck with him and
sai d nothing about his inability to operate the truck under the
then prevailing conditions. Indeed, the record clearly
establishes that at no tine during his conversation with M.

Mul l'ins, did M. Conatser say anything about any safety concerns.

The critical part of the conversation which took place
bet ween M. Conatser and M. Mullins at the time of the work
refusal is in dispute. There were no witnesses to the
conversation. M. Millins clainmed that M. Conatser sinply stated
"no, no" when he asked himto drive the rock truck, and M.
Conat ser denies this and asserts that he inforned M. Millins
that "I can't drive a rock truck." Superintendent Davis, who
arrived at the scene shortly after M. Conatser left the mne
testified consistently by deposition and at the hearing that M.
Mullins told himthat M. Conatser had told himthat he could not
drive a rock truck. | find M. Davis to be a credible and
bel i evabl e wi tnesses, and his testinony supports M. Conatser's
version of the conversation in question. Accordingly, while
conclude and find that M. Conatser inforned M. Millins that he
could not drive a
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rock truck at the time of his work refusal, | also find that he
did not elaborate further or explain to M. Millins the reasons
for his purported inability to drive the truck.

Conpl ai nant's suggestion that the words "I can't drive a
rock truck" were clearly sufficient to put M. Millins on notice
that he was raising a safety concern is rejected. Wen asked to
explain why he refused to operate the rock truck in question, M.
Conat ser gave several reasons beyond a sinple "I can't." He
expl ained that his refusal to drive was based on his belief that
(1) he was not qualified to drive, (2) he had never been trained
to drive on hills or under wet or slick conditions; (3) he
t hought it would be hazardous to his health; and (4) he thought
that there was a chance that he would kill hinself. He further
expl ai ned that he had reservations about driving the rock truck
on the hill in question because he had observed trucks sliding on
the hill in the past, he was generally afraid of the trucks
because of his asserted lack of ability to control themin a
slide, and while he drove trucks in the past at the No. 8 Ltd.
site, he never drove one down a hill as steep as the one at Red
Fl ame. Yet, none of these reasons or safety concerns were
comunicated to M. Millins at the time of the work refusal, and
| decline to read theminto M. Conatser's brief statement to M.
Mul I'i ns.

Conpl ai nant contends that foreman Mullins clearly understood
the plain neaning of his words "I can't drive a rock truck," but
failed to address his safety concerns. Conceding that he did not
advise M. Miullins that it would be unsafe for himto drive the
truck because of his lack of training, conplainant nonethel ess
mai ntains that his statement to M. Miullins was sufficiently
clear to put himon notice that he was raising a safety concern,
and that the testinony of M. Miullins and M. Davis clearly
establishes that M. Millins understood that the conpl ai nant was
maki ng a safety conplaint. In this regard, conplainant points to
the testinmony of M. Millins that the phrase "I can't drive a
rock truck" connotes lack of ability or know edge, and M. Davis
testimony that in the event someone told himhe couldn't drive a
truck this would nmean "that | would train him" Conpl ai nant
concludes that this testinmony of M. Millins and M. Davis
clearly establishes that a safety issue is raised when a niner
says "I can't drive a rock truck."

Conpl ainant's argunent is rejected. As stated earlier, M.
Conatser's claimthat he could not drive a truck was not true.
H's claimis that he | acked the experience to drive a truck on a
hill under wet road conditions, and it is clear fromthe record
that this safety concern on his part was in no
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way conmuni cated to M. Miullins at the time of the work refusal

Al t hough M. Conatser subsequently stated in a February 2, 1987,
statement to MSHA (exhibit CA3), that at the tine he refused to
operate the truck he "was thinking" and "inplying" that he feared
for his safety because of his |lack of rock truck driving
experience, | find these statenents to be self-serving, and

have given them no weight. It seens obvious to me that when this
statenent was given to MSHA, M. Conatser had the benefit of
advice fromhis uncle, as well as the MSHA investigator who
interviewed him and he would naturally attenpt to put his case
in the nost favorable light to support his claimof
discrimnation. As a matter of fact, M. Conatser admitted that
he | earned that communi cating any safety concerns to managenent
was a critical elenent of his case when he spoke with the MSHA

i nspector to whom he made his conplaint after his discharge. Wen
asked during the heari ng whether he was aware of the fact that he
had to bring safety concerns to the attention of his supervisors,
M. Conatser responded "I guess so."

Foreman Mullins testified that had M. Conatser told him
that he feared for his life or safety, or given hima reason for
not driving the rock truck, he would not have required himto do
so. Superintendent Davis testified that M. Millins would not
endanger anyone's life, and if he did, he would fire him The
m ners who testified in this case corroborated the fact that M.
Davis and M. Millins were concerned for their safety and al ways
addressed their concerns over the road conditions. M. Davis
further confirned that had M. Conatser informed M. Millins that
he was afraid to drive the truck, M. Millins would have assigned
someone to go with him or assigned another driver. Former
foreman Meade al so confirmed that if anyone expressed fear or
reluctance in operating a piece of equipnent, he would either
assign themto other work, or not require themto operate the
equi pnment. In view of this testinony, which | find credible, it
woul d appear to nme that managenent at Red Flame and No. 8 Ltd.

t ook appropriate action to address conmuni cated safety concerns.
However, in M. Conatser's case, since he did not conmunicate his
safety concerns to his foreman at the time of his work refusal
the foreman had no opportunity to address them and take
corrective action.

M. Conatser clainmed that he was "in shock" and had no
opportunity to communicate to M. Millins the reasons for his
refusal to operate the truck. | find this difficult to believe.
Havi ng observed M. Conatser during his testinony, and having
review his testinmony during his depositions, he does not inpress
me as a timd individual who woul d back away
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froma confrontation with a supervisor. M. Conatser inpressed ne
as a rather conbative individual who is quick to take a position
and not back off. | note that M. Conatser's work refusal on
January 26, 1987, was not the first tinme that he has experienced
a job separation situation or encounter with a supervisor. The
record reflects that he was discharged froma nmning job in 1978,
after being accused of "doing too nuch tal kinng and not enough
wor ki ng" (Tr. 92). He also wal ked off his job at No. 8 Ltd. at
one time after he and M. Meade engaged in a confrontation over
his work and M. Conatser got mad and left his job (Tr. 93).

The evidence establishes that after M. Conatser refused to
drive the truck, he engaged M. Millins in further conversation
and accused himof "forcing nme to go to the house.” M. Conatser
al so had the presence of mind to request permission to retrieve
his safety shoes fromthe | oader machi ne before | eaving. Further,
M. Conatser confirned that prior to his work refusal, he had
surm sed from previous conversation with M. Millins over the CB
radi o, and with the mechanic who was present, that M. Millins
woul d nore than likely assign himto drive the rock truck (Tr.
523A524). M. Conatser conceded that M. Millins did not prevent
hi m from speaki ng, and that he had spoken to Miullins on many
occasions in the past. Gven all of these circunstances, |
conclude that M. Conatser had an anple opportunity to
comuni cate his safety concerns to M. Millins, and | find no
mtigating reasons or extenuating circunstances to excuse M.
Conatser's failure to do so.

In view of the foregoing, |I conclude and find that M.
Conatser failed to nmake the necessary comuni cation of a belief
of a safety hazard with respect to his refusal to drive the rock
truck in question. Accordingly, his work refusal was not
protected under the Act. Since his work refusal was not
protected, | further conclude and find that M. Conatser's
di scharge by the respondent because of that work refusal did not
violate the Act.

Refusal to Rehire

During the course of the hearing, conplainant's counsel
suggested that the failure by the respondent to reinstate M.
Conatser after he net with M. Burke and M. Davis subsequent to
hi s di scharge constituted a second violation of section 105(c) of
the Act. However, counsel mekes no nention of this issue in his
posthearing brief, and no further argunents have been forthconi ng
by the conplainant in this regard. | find no probative credible
basis for concluding that the
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respondent's failure to reinstate M. Conatser after his
di scharge was in violation of the Act. Accordingly, the
conplainant's claimto the contrary is rejected.

ORDER

In view of the foregoing findings and concl usi ons, and after
careful consideration of all of the credible evidence and
testi mony adduced in this case, | conclude and find that the
conpl ai nant has failed to establish a violation of section 105(c)
of the Act. Accordingly, the conplaint IS DI SM SSED, and the
conplainant's clains for relief ARE DEN ED

CGeorge A. Koutras
Adm ni strative Law Judge



