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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VA 87-21-D
ON BEHALF OF
DONALD J. ROBI NETTE NORT CD 87-5
COVPLAI NANT
V. M ne No. 8

Bl LL BRANCH COAL COWVPANY
I NC. ,
RESPONDENT
DI SCRI M NATI ON PROCEEDI NG
SECRETARY OF LABOR

M NE SAFETY AND HEALTH Docket No. VA 87-22-D
ADM NI STRATI ON ( MSHA)
ON BEHALF OF JCEY F. HALE, NORT CD 87-7
COVPLAI NANT
V. M ne No. 8

Bl LL BRANCH COAL COWMPANY,
I NC. ,
RESPONDENT

ORDER

On February 24, 1988, Respondent, in a tel ephone call to the
under si gned, nmade a request to conpel Petitioner to produce nanes
of certain witnesses pursuant to a witten interrogatory. In
response to this request, on February 24, 1988, a tel ephone
conference call was arranged by the undersigned with attorneys
for both Parties. In this conference call the undersigned
requested that the Parties file by March 4, 1988, a nmenorandum
setting forth their position on the issues raised by Respondent's
request. Menorandum were filed on March 7, 1988.

It appears from Respondent's Menorandumthat its request at
this point is for Petitioner to respond to the foll ow ng
i nterrogatory:

"Pl ease state the nanes, addresses and tel ephone
nunbers of all w tnesses interviewed by agents,
servants or enpl oyees of the government who were not
enpl oyees of the respondent, Bill Branch Coa
Corporation, at the tine of their interviewwith said
agents, sub-agents, enployees, etc.”
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Specifically, Respondent has indicated that it seeks "to discern

the identity of those individuals whomthe Respondent now claim
"over heard' certain statements or "observed' certain conduct
whi ch the C aimants now mai ntai n subsequently cause the
Respondent to act in a way which would violate the Act." It
appears to be the Respondent's position that these individuals
cannot be classified as informers as they have not ". . .

furni shed information to a governnent official relating to or
assisting in the government's investigation of a possible
violation of law, including a possible violation of the Mne
Act." (Secretary on behalf of George Roy Logan v. Bright Coa
Conpany, Inc. 6 FMSHRC 2520, 2525 (Nov. 1984)). | find, however
that an individual is an informer if he provides information
which is corroborative or supportive of the Conpl ai nant's cause
of action and thus is in assistance of the governnent's

i nvestigation of a possible violation of section 105 of the
Federal M ne Safety and Health Act of 1977. (See, Logan, supra.)
As set forth by the Comm ssion in Logan, supra at 2526, the
Respondent herein has the burden of proving the necessary facts
" to show that the information is essential to a fair
determination . . . . ." In this connection, | note that inits
Menmor andum t he Respondent has nmerely alleged in general that its
need to discover these witnesses is essential to a fair

determ nation, but has not set forth any facts to establish its
position. | therefore conclude that the Respondent has not net
its burden of establishing its specific need for divul gence of
names of informer witnesses to the point that woul d outwei gh the
privilege granted in 29 C.F.R 0O 2700. 59.

Therefore, it is ORDERED that, within 7 days of this Order,
Petitioner serve upon the Respondent the nanes, addresses, and
t el ephone nunbers of all its witnesses who are not mners.

It is further ORDERED that Petitioner, shall within 7 days
of this Order, file with the undersigned a statenment containing
the nanes of all witnesses who are inforners, and a statenent
setting forth any facts Petitioner relies upon to establish the
infornmers' privilege for each of the witnesses alleged to be
informers. | shall then determne in a subsequent order those
W tnesses, if any, who are not inforners and whose names are to
be divul ged to the Respondent.

Avram Wei sber ger
Admi ni strative Law Judge
(703) 756A6210



