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Bef or e: Judge Lasher
Backgr ound

Thi s proceedi ng arose upon the filing of a notice of contest
on July 23, 1987, pursuant to Section 105(d) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(d) (1977), herein
the Act. There was no related penalty docket extant at the tinme
of the hearing in this matter. (Footnote 1)

By its initiation of the proceeding the Contestant (herein
UPL) sought to obtain review of Section 104(a) Citation No.
3043248 issued June 23, 1987, by MSHA | nspector Robert L
Huggi ns, charging it with a violation of 30 C.F. R O 75.200 which
provides in pertinent part:

"Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof contro
system of each coal mne and the nmeans and nmeasures to
acconplish such system The roof and ribs of all active
under ground roadways, travel ways, and working pl aces
shall be sup
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ported or otherw se controlled adequately to protect persons from
falls of the roof or ribs.™

The Citation, in section 8 thereof, describes the alleged
viol ation as follows:

"The travelway in the 5th east bl eeder (Footnote 2) is not
adequately supported to protect persons fromfalls of

roof and ribs. The cribs being used for roof supports

are crushing and starting to roll out at numerous

| ocations in the bleeder. The crosscuts next to the

bl eeder entry have no additional supports and they are
riding over into the bl eeder entry pushing out the

cribs.”

In its Notice of Contest filed herein on July 23, 1987, UPL
listed four grounds for its contest:

1. The citation does not identify the location of the
of fending cribs and therefore is too vague to have
adequately informed UP & L as to which of the hundreds
of cribs along the 4, 500Af oot bl eeder entry were not
provi di ng adequate travel way support.

2. On June 3, 1987, m ne managenent decl ared

approximately 1,800 feet of the 5th East Bl eeder too
dangerous to travel pursuant to 30 CF.R O

75.316A2(f)(3) because of serious roof and ground

hazards. (Footnote 3) To the extent the Citation covers cribs
in that area, it is invalid because the closed portion

of the bl eeder entry was not an active area, a

prerequisite for applicability of O 75.200.

3. The renmmi nder of the travelway in the 5th East

Bl eeder was adequately supported by the cribs installed
along the entry and no violation of 30 CF.R 0O 75.200
occurred.

4. If it is held that certain cribs in the active areas
of the 5th East Bl eeder entry were not providing
adequate support, the hazard of setting posts or
attenpting other nmeans of abatenment was greater than
the hazard of | eaving
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the area undisturbed, there was no other way to protect the
m ners and a petition for nodification would have been
i nappropriate in light of the provisions of 30 CF. R O
75.316A2(f) (3).

(enmphasi s added)

30 CF.R [0 75.316A2 is entitled "Criteria for approval of
ventilation system and net hane and dust control plan."
Subpar agraphs (f) (1), (2) and (3), of particular pertinence here,
provi de:

"(f)(1) Bleeder entries devel oped after June 28, 1970,
shoul d be adequately maintained and free of water to
permt safe travel or, if such bleeder entries cannot
be travel ed without exposing the m ne exam ner to undue
hazard, such bl eeder system should be desi gned and
mai nt ai ned so that bleeder entry performance can be
eval uated for adequacy and continuity by a neans
approved by the Coal Mne Safety District Manager.(Footnote 4)
(2) When the mine operator deens that safe exam nation
can be made such exam nation should be made at | east
once each week by a certified person designated by the
operator to do so and the results of such exani nations
shall be recorded in a book as prescribed in O 75. 305.
The certified person shall place his initials, the tinme
and the date at as many l|ocations in the bl eeder
entries as are necessary to indicate that the entire

| engt h has been exanmni ned.

(3) When bl eeder entry travel is considered unsafe the
eval uati on of bl eeder entry performance shoul d be
adequate to indicate that the bl eeder systemis
functioning as specified in O 75.316A3(e)(1) and shal
be made at | east once each week by a certified person
or persons and the results shall be recorded in a book
as prescribed in O 75.305. To protect the safety of the
m ners when bl eeder entry performance eval uation
requires altering the normal airflow through the

af fected area, such evaluation should be made during
idle shifts with power cut off fromthe affected area.
Due precaution should be taken so as not to endanger
any other area of the m ne and suitable exam nations
for nethane should be nade at the edges of the pillar
and such other places as may be required." (Footnote 5)
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Enli ghtening with respect to the nature and purpose of bl eeder

entries and systems is Subsection "e" of 30 C.F.R [ 75.316A2,
i kewi se pertaining to "Ventilation system and net hane and dust
control plan":

"(e) Bleeder entries, bleeder systems, or equivalent
means should be used in all active pillaring areas to
ventilate the mned areas fromwhich the pillars have
been wholly or partially extracted, so as to control

t he nethane content in such areas. Bl eeder entries or

bl eeder systens established after June 28, 1970, should
conformwith the requirenents of this O 75.316A2.

(1) Bleeder entries shall be defined as specia

ai rcourses devel oped and mai ntai ned as part of the mne
ventilation system and designed to continuously nove

ai r-nmethane m xtures fromthe gob, away from active
wor ki ngs and deliver such mxtures to the mne return
aircourses. Bleeder entries should be connected to
those areas from which pillars have been wholly or
partially extracted at strategic |ocations in such a
way to control airflow through such gob area, to induce
drai nage of gob gas fromall portions of such gob areas
and to minimze the hazard from expansi on of gob gases
due to atnospheric pressure change.

(2) Bl eeder systens shall include any conbination of

bl eeder entries, bleeder entry connections to any area
fromwhich pillars are wholly or partially extracted
and all associated ventilation control devices. Such
systens should extend fromactive pillar Iine of such
gob to the intersection of that bleeder split with any
other split of air, and shall not include active

wor ki ngs. "

| ssues

The chief issue is whether the violation charged in the
Citation actually occurred (I T. 59A60). At the hearing UPL
abandoned one its original contentions that the 5EB was an
"inactive" area (I T. 209) and thus not subject to the quoted
provisions of 30 C.F. R 0O 75.200. Also, although portions of the
transcript and briefs are devoted to it, any defense of UPL based
on the prem se that a mne operator can unilaterally establish
bl eeder eval uation points w thout MSHA approval was expressly
removed in UPL's supplenental brief (See letter from counse
dat ed Decenmber 2, 1987). This question has other rel evance,
however .

To establish a violation of the cited regulation (O 75.200)
MSHA must show that roof and/or ribs in 5EB on June 23, 1987,
wer e hazardous, i.e., that they were not "supported or otherw se
controll ed adequately to protect persons fromfalls of the roof
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or ribs.
in part for resolution of the conflict in the opinion testinony
offered by UPL's and MSHA's wit nesses.

A consi derabl e portion of the record was devoted to the
guestion of whether wooden cribs installed by UPL as secondary
roof support in 5EB were adequate. (Footnote 7)

Summary of Record and General Findings

The Cottonwood mine of UPL is a |arge underground coal mne
| ocated approximately 50 mles southwest of Price, Utah. UPL has
a payroll of 230 enployees at the mne who work in 3 shifts- 2
production and 1 mai ntenance (I T. 16).

On June 23, 1987, when the Citation was issued, part of the
m ne was not active and seal ed and there were only two active
wor ki ng sections--one section mned coal using a continuous mning
machi ne and the other section mined the 7th East |ongwall pane
using the longwall mining nethod (I T. 191; Jt.Ex. 2). 5EB was at
all material tinmes an active work area where miners normally
worked and travelled (I T. 32, 33).

The conditions existent in 5EB when the Citation was issued
did not constitute an imm nent danger (I T. 61, II T. 18).

(Footnote 6) Determ nation of the primary issue raised calls
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The Fifth east Bl eeder entry (5EB) is a longlife entry (I T.
167). It runs a distance of approximately 4000 feet from Crosscut
No. 5 to Crosscut No. 46. (I T. 22, 23, 112, Il T. 67). The
purpose of 5EB is to "bleed the gob gasses, black damp or
what ever” fromthe working areas of the mne (I T. 22, 23, 77,
193). At the tine the Citation was issued, approximtely 1200
cribs had been installed in 5EB (Il T. 67).

The area cited in the Citation included the nmost hazardous
area between crosscuts 27 and 30, because miners were being
exposed to the hazardous conditions and Respondent had not
provided all the support that was needed (I T. 29A32, 61, 102,
110, 139A140). Between crosscuts 27 and 30 the roof height is
approximately 4 1/2 to 5 feet; in nost other areas of 5EB the
hei ght is higher (I T. 36).

On June 23, 1987, it was apparent Respondent had attenpted
to put in additional support in the 27A30 crosscut area by
installing donut cribs- sonme of which met manufacturer's
specification and some of which did not (I T. 61, 62).

Bl eeder entries such as 5EB are required to be traveled by a
certified person on a weekly basis for the purpose of determ ning
if conditions- involving such as methane, black danp, roof, rib
wal kways, tinbering--- are hazardous (I T. 24, 25). The
i minportance of keeping bl eeder entries open or travelable is to
i nsure agai nst the buil dup of nethane, black danmp (an
oxygen-deficient area) and gob gasses (I T. 26, 132). Bl eeder
entries also serve as possible escapeways for mners (I T. 106,
133). Inspector Huggi ns explained this purpose by analogy to the
W | berg m ne disaster

A Well, if the -- you know, alternate routes. | can go
back to Wlberg. | hate to bring that up; but | think
that if, you know, they were nmintained and kept open
there at times -- which they were opened and miners were
all aware of it, they could have conme out that way.

Q So it's possible if the bleeder entry is allowed to
remai n open or kept open and it could be used as a
possi bl e escapeway by mners of the section in an

enmer gency?

A. Yes. (I T. 26, 27)

5EB was a possi bl e escapeway -- not a designated
escapeway (I T. 78, 106, 133). (Footnote 8)
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In a menmorandum dated June 2, 1987 (Ex. RA3) for District 9
SubDi strict Managers and Field O fice Supervisors (I T. 166),
Di strict Manager John W Barton addressed the subject of "Roof
Support for Longlife Entries":

"As part of the six nonth review of roof control plans,
all operators are being requested to address long life
entries in their roof control plans. It is very

i mportant that long life entries be properly supported
in order to serve the purpose for which they are
designed or intended. Specifically, this neans entries
such as bl eeders, |ongwall headgates and tail gates,
escapeways, mmin air courses, min haul ageways, and
travel ways be addressed in the plan as long life
entries with an expl anation of proposed neans of
primary and necessary suppl enental roof support to

i nsure these entries remain open and travel able for
their entire life. The intent is to maintain bl eeder
entries and not allow their condition to deteriorate to
a point where safe travel is inpossible, thus causing
operators to seek approval for the establishment of
eval uati on points. Escapeways nust be mai ntai ned and
adequately supported and not rerouted as a nmeans to
avoid installation of supplenental support. Longwal
headgate and tailgate entries as well as nmain air
courses and haul ageways nust be supported throughout
their life to serve the function originally designed or
i nt ended.

It is the purpose of this request to inpress upon
operators the seriousness with which MSHA vi ews
protection of long life entries.

It is the responsibility of all inspectors, during

normal inspection activities, to deternmine if roof

support in these long |life entries is adequate and the

requi renments of the roof control plan are being net.

The District Ofice nust be advised of any instances

where conpliance with the approved roof control plan

fails to maintain adequate long |ife support.” (Footnote 9)
(enmphasi s suppli ed)
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In a letter dated June 3, 1987 (Exs. CAl and RA2), to MSHA
Di strict Manager John Barton, UPL's M ne Manager, John Boyl en
requested MSHA approval to establish a bl eeder evaluation point
in 5EB and stated:

"Roof conditions in the 5th East Bl eeder have becone
hazardous to the extent that we feel it is not safe for

the weekly examiner to travel fromcrosscut 20 to

crosscut 38. (Footnote 10) We request approval to establish a
bl eeder eval uation point at 38 crosscut in 5th East

Bl eeder. Bl eeder effectiveness will be eval uated weekly

at crosscut 38 and the bleeder will be physically

exam ned from crosscut 38 to crosscut 45 and from

crosscut 5 to crosscut 20.

A revised page 26, Rev. 06A03A87, is included
reflecting addition of 5th East Bl eeder eval uation
poi nt. Once approved, this page supersedes the forner
page 26. Figure IV A should be added to the plan al so
as page 26.1. Your cooperation in this matter is
appreci ated.” (Footnote 11)

(enmphasi s added)

In response to this letter, MSHA Coal M ne |nspector Robert
L. Huggins, visited the m ne on June 23, 1987, to evaluate the
5EB. He was acconpani ed by his supervisor, WIlliamE. Ponceroff,
JimBailey, a conpany representative, and Don Col ogi e, a union
representative. (I T. 17, 18). Upon conpletion of his inspection
on June 23, 1987, Inspector Huggins issued the subject Citation
The foll owi ng day, June 24, 1987, Inspector Huggins returned for
a cl oseout conference and advised UPL officials that the area in
5EB between crosscuts 27 and 30 would not have to be resupported
since he agreed that evaluation points should be established at
each end of this smaller area (I T. 67A69). After abatenment tine
was once extended, the conditions charged in the Citation were
consi dered abated on July 20, 1987, after UPL installed 300A350
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wood posts as suppl enental support (I T. 64A66, II T. 77).

I nspect or Huggi ns was not aware of any UPL opposition to
abatement on the basis that the area was too hazardous to attenpt
abatenment (I T. 66). Inspector Huggins described the roof and rib
conditions he observed as foll ows:

"A. In the Fifth East bl eeder, we had roof breaking up
between the cribs, conmng across the entry. W had wire nmesh from
across the top of the cribs which was starting to sag down with
stuff in it. Slabs of ribs had fallen off, pushing the cribs,
causing themto belly out. And | think it was the crosscut 15 or

16, I'mnot for sure -- but they had a punp switch which was | ocated
in the crosscut with no additional supports to this crosscut;
cabl e running up behind the cribs -- energized cabl e which they had

used to energize the punp 25 crosscut of water
Q Now, those were the conditions of the roof?
A. Yes. Sone of them yes.
Q Did you observe the conditions as far as the ribs?

A. Yes. Large slabs of ribs had fallen off. Some of the
crosscuts had already fallen in -- the roof of the cribs.

Q Now, did the entry have any nmeans of roof support?

A. Yes, a double row of cribs. There was sone additiona
support installed, if | remenber right, between 27 and 30.

Q And did you get a chance to observe the condition of the
cribs thensel ves?

A. Yes.

Q An could you briefly describe the conditions that you
found the cribs in?

A. Alot of the cribs were crushed down; a majority of them
were, especially on the right side, as we were walking in

from-- walking toward the 40's in -- rather in the entry. The right
side of the cribs were bellied out, crushed down. \Wat | nean by
bellied out, they were bowed in such -- | don't know how you woul d
describe it -- nmore or less |ike a pregnant woman. And a | ot of the

bl ocks on top, instead of cribbing flush against the top of the
bl ock, they had a lot of blocks on top of them quite a few
wedges. On the fiber creek, the donut cribs, the ones that were
crushing out had, like, four to six wedges. | didn't count them
exactly; just wedged on the top. And then the ones that were
stayi ng good, had thicker blocks five to six inches on top of

t hose.
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Q Was there any particular conditions present in the crosscuts
of the bl eeder entry that you observed?

A. Yes. Alot of the crosscuts had fallen; quite a few were
still hanging. You know, bad top in themw th pieces hanging
around the bolts, each down along both ribs "those ones out there
that were starting, too. (I T. 19, 20)

XXX XXX XXX

"Q Irrespective of the condition of the cribs, could you
have issued a violation just on the condition of the roof and
ribs itself?

A. Yes.
Q And explain that, please.

A. The roof itself was cracked out into the wal kway over the
wire mesh. No support comi ng between the roof bolts and mass that
were in there also. The ribs itself were slammed down into the
cribs and parts of it were coming out into the wal kway." (1 T.
64)."

It is noted here that the problemin crosscut 15A16 near the
punp switch was not specified in the Citation (I T. 78).

I nspector Huggins felt the npbst hazardous area in 5EB was
bet ween crosscuts 27 and 30 (I T. 31). Wen asked to explain why
the entire bl eeder was cited, he gave this explanation

"There was deep water back in here between 11 and 12, which
we did issue a citation on. Some of the cribs back there were
starting to roll. And it was | ater explained to managenent that
the only ones outlined in those areas, the area we're talking
about between 20 and 38, was to correct those ones out there that
were starting, too." (I T. 31) (Footnote 12)

On June 24, 1987, Gary S. WIllianms, a union safety
commtteeman who as a tinmbernman had at one tinme built and
installed cribs in 5EB, observed the entire length of the entry.
He descri bed the situation as foll ows:
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"A. Well, on various |ocations, the roof was cracked and
fractured. There was a lot of coal in the cap rock laying in the
mesh that was set above the screens. The ribs in a lot of places
were butted into the crib line on both sides of the -- on the pane
side and on the barrier side.

Q Didyou -- Do you have an opinion as to whether the roof and
ribs in the bleeder entry were bei ng adequately supported?

A. No. Oher than the cribs being set down the niddle of the
entry, there was no provision nade for any rib control at all

Q Do you think the condition that you observed in the entry
presented a hazard to anybody traveling into the -- in the area?

A. Yes. There was approxi mately 300 to 400 feet of extrenely
bad top, which weekly exam ner had to travel under. There was
al so bad ribs and bad top in and around the punp, in the |ocation
of the punp control where the upper fire boss exami ner had to
turn the punp on.™ (I T. 101, 102)
(emphasi s supplied)

XXX XXX XXX

Q Okay. Had the cribs, in your opinion, fromthe time you
set the cribs to the tinme you observed them again on June 24th,
deteri orated?

A. Yes. Quite a bit.
Q And could you explain what you mean by that?

A. Well, there was a lot of cribs that had rolled severely
toward the panel side. There was a | ot of themthat were crushed
and broken out. Sone just were rolled so bad that there was -- their
way -- in my opinion, they were doing anything but just laying there
(I T. 103)."

M. WIlians agreed with Inspector Huggins that the "worst"
area was between crosscuts 27 and 30 (I T. 31, 102).

The opinion of MSHA Supervisory |l nspector WlliamE
Poncerof f, who acconpani ed | nspector Huggi ns on the inspection,
general |y supported the opinions of Inspector Huggins and M.
W lliams that conditions in 5EB, particularly in the 27A30
crosscut area, were hazardous (I T. 117, 119, 123A128. 150).

Hi s most specific, and thus probative, description of a
hazardous condition in 5EB related to the area around crosscuts
27A30:
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Just in general, the cribs were in that specifically 27 to 30 or
right around that area that were crushing and simlar to one of
t he phot ographs here. The ends were splitting. Some of the cribs
were not installed so that all of the corners were against the
top. There was sone cases where they had the crib blocks in but
there was wire. (I T. 117A118).

In addition he felt that "sone" of the so-called "donut" cribs in
5EB had been inproperly installed (I T. 118, 150, 160).

I nspect or Ponceroff indicated that prior to issuance of the
Citation UPL had been advised as to procedures for requesting
permi ssion to install bleeder evaluation points (I T. 131A132,
148). He explained that the Citation was i ssued on June 23, 1987,
even though UPL had requested such perm ssion (letter from Boyl en
to Barton dated June 3, 1987) because the area had al ready becone
hazar dous. Thus, |nspector Ponceroff testified:

"A. The difference here is when we arrived, the area was
hazardous. They hadn't taken the proper action to install the
supports so that the area was no | onger safe to travel through
If they had installed the cribs and additional support, and then
the condition continue to worsen, that was the time then to get
ahold of us and then-- while it was still safe for a man to walk
through there. They could have put posts between the cribs to
prevent those ribs fromcom ng out and getting -- posts or donuts or
clusters. They could have put donuts or nore cribs. They had
spaces in cases to put cribs in between those that had rolled
severely and they had -- they could -- they had roomto put donuts
there. They had roomto do that and still stagger posts. So they
could have --"

(enmphasi s supplied) (I T. 148)

The cited conditions, including those in the 27A30 crosscut
area, occurred gradually and woul d have taken one nmonth to two
months to have occurred (I T. 33, 105A106, 119, 139, 148, Il T.
18).

Lee Smith, MSHA's roof control specialist, testified that
after a crib loses its vertical alignnment against a bow out or
deformfromthe roof, it can reach the point where it is no
| onger supporting the roof and is a hazard-because after it
attenpts to roll out, it can be projected away fromits origina
| ocation at a high rate of speed. (I T. 175).

He al so gave this explanation of the |last sentence of the
violation described in the Citation

"The majority of the crosscuts in the entry were not
supported with cribs. They were supported all with the initia
roof supporting installation, which was, we were told was five
foot between the bottomof the ribs and the top of the roof nats.
As that roof deteriorated in the crosscuts, and as it began to
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weaken and sag, that roof would fall. So when it would fall, with
no additional support in the crosscut, it would continue out
toward the entry. Even if it did not enter the entry, it would
expose roof strata to the weathering affects -- the weathering
affects of the high humdity in the air, which would agai n weaken
the area above the very entry that they're trying to support. On
t he other hand, we went into -- we went around the roof fall and
around crosscut seven in by -- toward the fall, and we saw one
crosscut in particular where the mne people had installed cribs
and it had done its job. It had prevented the roof fall from
ext endi ng out of the crosscut into the entry. So that's a clear
denonstration that had they put cribs in the entry, it my not
prevent all of the roof strata from saggi ng and separating, but
it would have added additional support and probably extended the
life of that bl eeder entry."

(I T. 179) (enphasis added)

Dave D. Lauriski, Managing Director of Health, Safety and
Training for UPL's Mning Division, testified that on the evening
of June 23, 1987, after the Citation had been issued, he and M.
Boyl en exam ned the 5EB. He conceded that they noticed sone areas
bet ween crosscuts 27 and 30 "where the inmedi ate roof had broken
| oose fromthe main roof, and was causing a sag in the chain |ink
fence that had been put up" and he added: "but we al so noticed a
severe deformation to the crib due to convergence in that area."
M. Lauriski testified that: "W did not really notice any other
severe roof conditions, other than in the area of 27 to
30...." (I T. 200A202). M. Lauriski and M. Boylen did not
travel the entire 5EB that evening (I T. 202). The follow ng
admi ssion in M. Lauriski's testinony is also directly relevant:

"Q You nentioned that there were sone conditions with
i medi ate roof fall in certain areas in the area from27 to 30
crosscut.

A. | did not see a roof fall. | saw where the i mediate roof
had broken | oose fromthe main sandstone roof and was causing the
material to be caught up by the chain Iink fence, but the chain
link fence was in affect, bellying down, and in and of itself was
causi ng a hazard or could have caused a hazard to a miner. Beyond
that, the area was under extreme convergence and was beconi ng
very narrow, both in height and width."

(I T. 203A204) (enphasis added)

M. Lauriski also testified that "OQutside of the area 27 to
30 or 31 crosscut, | did not personally see in my opinion
conditions ... fromthe roof that constituted a danger to the
m ners because of a poor roof"™ (I T. 208). Finally, it was
conceded that no danger sign had been put up in the area and that
"t hose persons who were authorized" were free to travel in the
area (I T. 214).
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According to M. Lauriski, there was an indication in the weekly
exam ner's book about a week before June 23, 1987, "that there
had been a small fall" in the area of the 27A30 crosscuts, and
that "there had been sone breaking away, the i mrediate roof into
the chain link, and that there was a need for sone action.” (I T.
222A223) .

UPL first becane aware of roof problens in 5EB in October of
1986, at which tine at the behest of M. Boylen, Mrgan Mon
(currently Director of Technical Services of UPL's m ning
di vision) was directed to nmonitor the area by walking it on a
weekly basis (Il T. 12A13). On Moon's reconmendation, additiona
support was installed. Subsequently, according to Boylen, UPL
"really became concerned over the area convergi ng together and
becom ng hazardous to travel for the m ne exam ner" and the June
3 letter was sent (Il T. 13). M. Boyl en expl ai ned why he
requested MSHA approval to establish eval uation points even
t hough he didn't think such approval was required (Il T. 47A48):

Q When you say spirit of cooperation, did you -- did you think
that you were required to send this letter?

A. No. | didn't then and | don't now. | haven't done it in
t he past.
Q Well, let's just step back a mnute. Wiy did you think

you were not required to send the letter?
A. As | said, | haven't done it before.
Q When you say "It", what do you mean?

A. | haven't asked for perm ssion to establish evaluation
poi nts.

Q And what did you do instead in terns of setting up
bl eeder eval uation points?

A. Weekly examiner; a lot of tinmes it will informus of the
probl em And we woul d have it checked and just nove the danger
sign out ourselves. (Footnote 13)

Q And did noving the danger sign and establishing the
points, require in your view, approval of MSHA?

A. No, ma'am it does not.
Q But M. Boylen, in this letter, you say that "W request

approval ." Way did you say that if you didn't believe that you
had to?
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A. That would be an oversight on ny point. | read the letter and
in my opinion, we don't have to ask for perm ssion. But again
with the Wlberg situation and then the way everythi ng went
there, we had to ask for a lot of permi ssion over there to do a
lot of different things. And | think it was-- the letter was
drafted and | overl ooked it.

(1l T. 15A16) (enphasis added)

M. Boylen indicated that the hazard he had in mnd in the
June 3 letter to Barton was "the convergence of the roof with the
floor" (Footnote 14) and that there were areas that were but three and
half feet high (Il T. 17). (Footnote 15) Significantly, he felt the
"area" was getting worse week after week and that such becane
evi dent begi nning in January 1987. He also felt that the degree
of the hazard was not "immnent" (Il T. 18). He was npst
concerned about the area between crosscuts 27 and 30, and when he
i nspected it on the evening of June 23, 1987, after the Citation
had been issued, he thought "it would be too hazardous to try to
put additional support” in this area (Il T. 27).

M. Boylen said his position was that if an area becones
hazardous he would shut it down (Il T. 25, 47), and that he would
learn fromthe fireboss whether the area was not travel able (I
T. 25). He also testified, however, when asked how hazardous the
area was for a person wal king through it, as foll ows:

"I did not consider it eminent [sic]. If it would have
been eminent [sic], | would have shut it down
i medi ately." (Footnote 16) (Il T. 18).
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"Danger" signs had not been erected (I T. 207, 214) in any part
of 5EB as of the tinme the Citation was issued, June 23, 1987. The
area between crosscuts 27 and 30 was first dangered off
the followi ng norning, June 24, 1987 (Il T. 27, 28).

5EB was schedul ed to be pernmanently seal ed on or about
Cctober 15, 1987 (Il T. 17, 103) upon conpletion of the Seventh
East Longwal | panel.

By letter dated July 15, 1987 (Court Ex. 2), M. Boylen
requested inter alia that M. Barton approve an eval uati on point
at crosscuts 30 and 31 for evaluation of the 27A30 crosscut area.
Such request was approved in a Barton-to-Boylen letter dated July
17, 1987 (Court Ex. 3).

M ne Superintendent Anthony C. Pollastro, testified that at
the cl oseout conference he attenpted to find out from MSHA
representatives what crib conditions throughout the 5EB woul d
constitute inadequacy:

And basically asked what criteria they were talking
about as far as the failure of the crib or

i neffectiveness of a crib. At that time fromthe
questioning in that, | was told that "Any crib that had
roll ed, needed additional support placed beside it." |
asked "What are we tal ki ng about, what degree of roll?"
And | searched around and finally | said "You nean
anything that's out of a vertical plane, as far as a
crib, needs additional support?" The answer was Yes.

(rr T. 74).

Kevin F. Tuttle, UPL's Senior Safety Specialist, in this
same connection, testified that at the cl oseout conference,
I nspector Huggins indicated that any time a crib was "bowed" that
it was ineffective (Il T. 108A110).

Pol | astro, based on prior experience, disagreed with MSHA s
position as stated at the cl oseout conference (Il T. 75, 80) that
cribs out of vertical alignment were defective or inadequate. M.
Pollastro felt that the cribs in 5EB were "far superior to the
timbers" that UPL abated the violation with, and that there was
no need for additional support. He thus testified:

As far as additional support or to warrant the citation
that was given, | thought was quite ridiculous in that
situation there. W had added additional support in the
areas that we thought were needed or that the area that
was yielding or converging. And sonme of the other area
that they had cited or they tal ked about, or to cite
the whole entry, was, | felt, quite ridiculous. (Il T.
80) .

Mor gan Moon, Manager of Technical Services for UPL
testified that in January 1986 (it is believed he neant 1987), he
observed "deterioration" in 5EB, that in the vicinity of crosscut
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30 the "deterioration" began to accelerate as the |ongwal |l went
by, that there were "sone roof falls" and "pressure on the
cribs", that the entry was in a "convergence node" and that

suppl enmental support in the form of additional cribs and donut
cribs were installed to help stabilize the area (Il T. 218, 221).
He conceded that somewhere between crosscuts 25 to 32 there were
areas where the i medi ate roof had separated, and snall |ayers of
broken rock had conme down between the cribs and the wire nesh (I
T. 221). M. Moon agreed that "roof fall hazard" has much nore
serious consequences than convergence (Il T. 222). Wth respect
to the nature of cribs, M. Mon, a mining engineer (Ex. CA2)
gave this significant testinony:

When the pressure comes on in the case of a crib

you'll see that crib begin to deform It nmay roll sone.
You may get sone differential conpaction within crib
bl ocks theirself. And it will -- From appearances, it

| ooks like it's all out of vertical and horizonta
alignment and it is. This is not uncomon in cribs and
that is the main design of cribs. They are placed there
because they're a fairly large structure. They have

| arge load carrying capacities. And they resist ground
movenent within certain limtations. They do not fai
rapi dly because they are designed to converge and yield
and still maintain a large load carrying capacity. (I
T. 223)

M. Moon indicated that cribs are used in 5EB because of
this ability to conpress (decrease in height) and still maintain
a "very large |load carrying capacity." (Il T. 224, 225A228).

M. Moon was of the opinion that all of the cribs in 5EB
except those in the 27A30 crosscut area were functioning properly
(1l T. 229A231, 237, 272). He had travel ed 5EB from Oct ober 1986
to June 1987 (Il T. 256). In connection with abatenent, he
indicated that there "really was no need to place any cribs", and
with respect to 5EB areas other than the 27A30 crosscut area, he
said that since abatenment the majority of that area had not taken
any weight, the installation of tinbers was "purely cosnetic" and
that the cribs were functioning properly (Il T. 272).

In answer to the question how it can be ascertai ned when
roof is in good condition, M. Moon replied:

You don't see any roof fall material in the wal kway.

The wire mesh is flush against the roof. The mats are
flush against the roof. The bolts are in find shape. |
think this is a-- It's normal that people ook at a crib
and they assune that the crib problemis caused by roof
conditions. This is not the case the mpjority of the

time in our mnes. It's due to bottom heave and the
pressures applied fromthe bottom In fact, the roof is
in sound -- sound shape and you don't have a problemwith
it.
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Q Is that also true of the Fifth East bl eeder?

A. That's true with the Fifth East bl eeder
(1l T. 246A247).

Wth respect to the effectiveness of cribs which did not
contact the roof with all four top corners, M. Mon gave this
i nci sive expl anati on:

A. The effectiveness of a crib in an eccentrically
| oaded condition --

Q \What does eccentrically | oaded nmean?

A. That neans the load is not vertically applied or the
crib is not in an absolutely vertical condition
Eccentrically loading, or a crib that's tilted, does
not appreciably lose any | oad carrying capacity within
the ranges that we see underground. This is just
publ i shed by the US Bureau of M nes. They've done sone
testing at their Pittsburg Research Center. And there
is a paper out now that will be published very shortly;
and they substantiate this with full scal e nodel
testing in their mne roof sinmulators, where they
actually displaced the cribs and | oaded them and showed
there was actually very little |oad carrying capability
| ost due to this condition in the cribs or the |oading
mechani sms. (Il T. 251A252)

In reference to the charge in the Citation that the
crosscuts next to 5EB "have no additional supports” and are
"riding into the bl eeder entry pushing out the cribs", M. Moon
testified that |leaving the crosscuts unsupported relieves stress
on the entry and that there was no reason for anyone to |eave the
entry travelway to go into the crosscuts (Il T. 245A246, 249).

When asked about his role in the preparation of the Boylen
letter of June 3, M. Moon gave this testinony:

The Court: Now, when you say you conferred, tell nme -- So you
did have something to do with the letter being witten?

The Wtness: Not the actual letter. They said "Why don't you
go take a look at it? Tell us what you think." W walked it. |
said "Yes. The convergence is continuing. This area is starting
to look a little tough. | don't think there's any eninent (sic)
danger of collapsing. The condition seens to be mgrating both
out-by and in-by. And it probably will continue to do so until we
get the panel pulled and the area sealed.”

The Court: Explain the out-by and in-by.

The Wtness: Qut-by refers to going towards --
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The Court: No, no, no. You know, | nean --where's your reference
poi nt there?

The Wtness: Fromthe 27 to 30 crosscut.

The Court: Okay.

The Wtness: In-by -- in other words, an area that was starting
to exhibit what abnormal convergence or it was a migrating thing;
and al so out-by -- for a ways, there was an area there that was

showi ng signs of convergence and a deterioration of cribs.

The Court: Okay. So you did report that to M. Barton. Did
you know he was going to wite that letter?

The Wtness: Yes. | knew that he had planned on establishing
a nonitor point. (Il T. 269A270) (enphasis added)

Dr. J.F.T. Agapito, holding a doctorate in rock mechanics
(See Ex. CA9) was called as an expert witness by UPL. He is
president of J.F. T. Agapito & Associate, Inc., a consulting firm
(Ex. CA10) in the areas of technical engineering and mining
engi neering anong other fields (Il T. 276). (Footnote 17) He indicated
expertise in pillar and crib stability (Il T. 277, 279). H's
exam nation of the Cottonwood nmine and preparation for the
hearing occurred in July 1987. (Il T. 280A281, 288).

Based at |east partly on a study of crib defornmation
(lateral displacenment where the top and bottom of the tested crib
become displaced in relation to each other as much as 12 inches)

by the U S. Bureau of Mnes (Ex. CA12; 11 T. 284A287) Dr. Agapito
reached the inportant and convinci ng conclusion that cribs can
undergo very large deformations and still retain their strength.

He al so concl uded that deforned cribs in 5EB- which he referred to
as cribs which were "unsynetrically | oaded" (neaning that each of
the four corners was carrying a different load) -- nmaintained a
"very high strength" (Il T. 302A303, 326).

Dr. Agapito's ultimte conclusion was that the cribs in 5EB
were effective to maintain stability for the Iife of 5EB (Il T.
302, 311A312, 319, 332, 333, 341A343, 363). He described the
basis for this conclusion:

| based that evaluation on actual neasurenents of the
same type of cribs, and the sanme size of cribs in the
same seam done at the Plateau M ne. That's very

rel evant because | repeat nyself; the wood is the same
type of wood, the
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seamis the sane type -- is the same seam and the deformations that
we nmeasure are on the same order of the roof and fl oor
deformations that we are neasuring at UP & L
(rr T. 302).

Dr. Agapito's opinion was aided by conparative in-situ
measur enents taken between cribs at a m ne owned by Pl at eau
M ni ng Conpany and UPL's Deer Creek M ne which is adjacent to the
subj ect Cottonwood Mne and sinmilar to it in ternms of depth,
stresses and relationship to the longwall (Il T. 294, 295, 314,
328). Measurements of cribs in 5EB were not taken, however, due
to insufficient tine to do so (Il T. 306).

Wth respect to the third sentence of the charge in the
Citation that the crosscuts next to 5EB "have no additiona
supports"” and are "riding over into the bleeder entry pushing out
the cribs", Dr. Agapito said he "didn't see anything like that"

and that the stresses -- fromthe crosscuts-- were not riding into the
entries. This opinion was based on conputer analyses (Il T.
345A346) .

Di scussion, U timte Findings, and Concl usions

The evidence pertaining to allegedly violative conditions in
5EB di vi des sonmewhat into two general segnents-- that relating to
hazardous conditions in the area of crosscuts 27A30, and that
relating to the adequacy of cribs in the remaining areas of the
4000Af oot | ength of 5EB. (Footnote 18) The question of pressure and
stresses fromthe unsupported crosscuts "pushing out the cribs"”
in 5EB (charged in the 3d sentence of the alleged violation)
seens to relate nore to a cause of alleged 5EB crib inadequacy
than to constitute an i ndependent charge of violation

In Secretary v. Canon Coal Conpany, 9 FMSHRC 667 (1987) the
Federal M ne Safety and Health Revi ew Conmi ssion set forth a
general explanation of the standard involved here and the
approach to be foll owed

Section 75.200 which reflects section 302(a) of the
Mne Act, 30 U S.C. O 862(a), is a mandatory safety
standard of central inmportance in the crucia

regul atory area of roof control in underground coa
mnes. Wth respect to the requirenent in section
75.200 that roof and ribs "be supported or otherw se
controll ed adequately," this standard is expressed in
general ternms so that it is adaptable to nyriad roof
condition and control situations. See generally

Kerr AMcGee Corp., 3 FMSHRC 2496, 2497 (Novenber 1981).
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Questions of liability for alleged violations of this broad
aspect of this standard are to be resolved by reference to
whet her a reasonably prudent person, famliar with the m ning
i ndustry and the protective purpose of the standard, would have
recogni zed the hazardous condition that the standard seeks to
prevent. Cf. Ozar kAMahoning Co., 8 FMSHRC 840, 841A42 (May 1983);
US. Steel Corp., 5 FMSHRC 3, 5 (January 1983); Al abam
ByAProducts Corp., 4 FMSHRC 2128, 2129 (December 1982).
Specifically, the adequacy of particular roof support or other
control must be measured against the test of whether the support
or control is what a reasonably prudent person, famliar with the
m ning industry and protective purpose of the standard, would
have provided in order to neet the protection intended by the
standard. We enphasi ze that the reasonably prudent person test
contenpl ates an objective -- not subjective -- analysis of all the
surroundi ng circunstances, factors, and considerations bearing on
the inquiry in issue. See, e.g., Geat Wstern, supra. 5 FMSHRC
at 842A43; U.S. Steel, supra. 5 FMSHRC at 5A6."

Provi ng that reasonably prudent persons can differ, there
was strong di sagreenent between UPL expert w tnesses and
officials and those of MSHA on the general question of the
adequacy of the cribs in 5EB. Any di sagreenment as to the
hazardous nature of the roof and rib conditions in the area of
crosscuts 27A30 was not sharply etched, and these two questions
are di scussed separately.

A. The 27A30 Crosscut Area.

It is useful to keep in nmind that the situation for this
area (and for that matter, the other areas of 5EB) on June 23,
1987, when the Citation issued was (a) MSHA approval for the
establ i shnent of bl eeder eval uation points had not been granted
(b) the area had not been dangered off by ropes or by
installation of "Danger" signs, and (c) mners were being
permtted to work in (travel through) the area.

Al t hough MSHA' s evi dence was general, UPL's Director of
Heal th, Safety and Training candidly and comrendably conceded the
exi stence in the 27A30 crosscut area of specific severe roof
conditions (set forth in detail above) which he further conceded
woul d constitute a hazard to nminers. | also consider, in
conjunction therewith, the Boylen letter of June 3 to constitute
an adnmi ssion of hazardous roof conditions in this general area.
By all accounts, the 27A30 crosscut area was the nobst severe in
5EB and UPL officials were aware of the deterioration (a
"gradual " process) going on in the entry generally for a period
of several nonths (fromat |east October 1986) prior to to
i ssuance of the Citation. Significantly, UPL's Manager of
Techni cal Services, who nonitored the deterioration in 5EB for a
period of several nmonths prior to issuance of the Citation
testified:
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Q Now, after you wote -- After the letter of June 3rd 1987 was
written to the District Manager, was additional supports put in
the 27 to 30 crosscut? Did you continue to put in additiona
supports?

A. Not to ny know edge. It was our opinion that we
woul d di scontinue traveling the bl eeder and establish a
noni t ori ng poi nt.

Q But | take it a man did travel that area up until -- on
a weekly basis up until the tinme the citation was

i ssued?

A. That's correct, | believe.

Q But you did -- After the letter, you did stop putting
any additional supports in between 27 and 307?

A. To ny know edge, we did, yes.
(Il T. 257A258).

Thus, while UPL had hopes of establishing bl eeder eval uation
points to cover this area, and ultimately intended to cl ose down
and pernmanently seal the 5EB sone 4 nonths fromthe date the
Citation issued, it evidently had not barred mners fromthis
area or dangered it off. It is therefore concluded on the basis
of this record that the roof and ribs in 5EB between crosscuts 27
and 30 whi ch were observed by Inspector Huggi ns on June 23, 1987,
had not been adequately supported and this area was hazardous and
not adequately controlled when cited (I T. 30, 31, 33A36, 41, 64,
67A68, 102, 110, 117A119, 136, 139, 145, 148, 150, 200, 201
202A204, 207, 208, 211, 212A213, 214, 222, 11 T. 28, 48A49, 51
59A60, 86, 221, 257, 366A367, Exs. CAl, RAG). Two persons were
exposed to the hazards in this area of 5EB, the person who
conducted the weekly exam nation and the "punper" who was
descri bed by the inspector as the person who "goes in and punps
water out" (I T. 32, 88) approximtely one to three tinmes a week

Accordingly, a violation of 30 CF.R [ 75.200 is found to
have occurred as charged in the first sentence of Section 8 of
the Citation.

| am unabl e, however, to conclude that the entire area
bet ween crosscuts 20A38 (specifically mentioned in the Boylen
letter of June 3) was hazardous either from defective cribs or
fromother unsafe roof/rib conditions because of (1) the |ack of
probative evidence and (2) my resolution of conflicts in the
opi ni on evi dence discussed in various parts of this decision (By
way of further illustration, see dialogues at | T. 31A32 and
53A56) .

Finally, it is nentioned that UPL, in addition to sone
contentions it has now abandoned (noted above), has raised other
argunments. One is that:
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nat ural convergence caused by vertical pressures is not
covered by Section 75.200, ie.e., convergence in the 5th East
bl eeder was not a roof control problem and did not create the

kind of roof and rib fall hazards addressed by the regul ation."”

(Contestant's brief, pg. 19).

While there was a problemw th convergence in 5EB, there was
al so a problemw th i nadequate support in the area of crosscuts
27A30 as charged by MSHA. The fact that there was a problemwith
the floor rising to meet the roof, does not alter the fact that
there existed the violation charged by MSHA. Wile the effect,
i.e., convergence itself, can be the hazard, convergence can al so
be a cause-or contributing cause-of violative roof and the rib
conditions. | find no nerit in this contention of UPL's and it is
rej ected.

B. Remai nder of 5EB---Crib Adequacy

The essence of the second and third sentences of Section 8
of the Citation involves the adequacy of cribs. As pointed out in
MSHA' s brief, the "major dispute at the hearing concerned the
adequacy of the wooden cirbs which were being used as secondary
support in the 5th East bl eeder entry."

Provi ng such allegation of "inadequate" support (or
i nadequate controls) requires evidence as to what type of support
or controls a reasonably prudent person would install under the
ci rcumst ances. Quinland Coals, Inc., 9 FMSHRC 1614 (1987); U.S.
Steel, supra. This "reasonably prudent person” test mandates an
obj ective, not subjective, analysis of all the surrounding
circunstances and factors. | take it that one facet of this
anal ytical approach is that even though it may have been
reasonabl e for the issuing Inspector to believe a violative
hazard existed fromeyeballing a troubl esone situation in the
mne, that if further testing, analysis, informational input and
i nformed judgnent establishes that such was not a hazard the
initial determ nation nust be set aside. The adequacy of
particul ar roof support must be neasured agai nst what the
reasonably prudent person would have provided in order to afford
the protection intended by the standard. Southern Ohio Coa
Conpany v. Secretary, supra.

Here, as fairly pointed out in UPL's brief, every mning
engi neer (all of whom were UPL witnesses) who testified at the
heari ng was of the opinion that the cribs throughout 5EB were
effective to support the entry. In addition, M. Lauriski, while
candi dly conceding the hazardous roof conditions in the 27A30
crosscut area, was of the opinion that there were no dangerous
conditions outside that area. There was evi dence presented
i ndicating that the issuing inspector felt that cribs were
i nadequat e because they were out of vertical alignnent
(deformed). UPL firmy and convincingly rebutted this proposition

through wi t nesses who evinced a greater famliarity with 5EB conditions
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and crib behavior than MSHA's as well as the well-docunented
testimony of its expert, Dr. Agapito. His conclusions were based
on enpirical testing of cribs identical to those at the subject
m ne under mining conditions nore adverse than at the subject

m ne, and also on tests conducted by the Bureau of Mnes. | find
such opinions of a higher quality and entitled to greater weight
t han opposing views based solely on visual exam nation and

di mi ni shed in other ways noted herein. UPL's evidence that the
cribs in 5EB were not inadequate due to deformation (and
conpression), being the nore persuasive, is accepted.

MSHA' s opi ni on evidence as to crib adequacy generally (and
as to any single crib) was not supported by neasurenments or any
type of testing. Although such evidence from MSHA i nspectors is
generally and in the abstract entitled to considerabl e weight,
when chal | enged by better supported, higher quality opinion
evidence, it is subject to rejection. MSHA's evi dence was
exceedi ngly vague and general. No specific crib (or cribs) was
pi n-poi nted or described in such a way that opinion evidence
could be directed to it or them Nor did MSHA show the nunber of
cribs out of the approximately 1200 cribs in the entry, that
could actually be said to be defective, ineffective, or
hazardous. Where descriptions of conditions were relatively
vivid, the locations of such were usually not ascertai nable, and
vice versa. Scrutiny of the record thus does not produce
substantial, reliable or probative evidence that |ocations other
than the 27A30 crosscut area were in violation. The brief and
general summary of its witnesses' testinmony in MSHA' s brief (pgs.
5 and 8) is a fairly accurate representati on, and perhaps fall out
from the testinonial inprecision of their accounts. Thus, the
references are to "many of the cribs", "in various |ocations"
"ot hers", "cribs" "in the crosscut areas" and "areas".

Since the evidence of UPL's witnesses successfully rebutted
that of MSHA's, to the extent that generalities can be dealt
with, it is concluded that it was not established by the
preponderance of the reliable, probative evidence that other than
in the 27A30 corsscut area, the cribs in 5EB, or any single crib
deformed or otherwi se, at the tinme the Citation was issued, did
not maintain sufficient |oad-carrying capacities sufficient to
adequately support the entry.

Remai ni ng | ssues

Three remaining matters (raised by UPL in this matter and
litigated) remain to be discussed, UPL's contention that it has
the right to unilaterally establish bl eeder evaluation points
wi t hout MSHA approval, the "greater hazard" defense, and
vagueness of the charges.
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(1) Eval uation Points.

Al though in its supplenmental brief, UPL sought to renove the
"unilateral right to establish evaluation points" issue, it
neverthel ess made the argunment in its initial brief that its
intent to and attenpt to establish evaluation points was part of
its effort to take renedi al neasures to correct the violative
conditions and thus any violation should be excused under the
rati onal e of Col orado Westnorel and, Inc., 4 FMSHRC 194 (1982)
(UPL Brief, pgs. 25, 26). This contention was not renmoved in its
suppl enental brief. The question was extensively litigated and
have previously concluded that the regulation seens clearly to
contenpl ate MSHA approval for the establishment of eval uation
points (See Fn. 4). Upon consideration of this question, |
concl ude that Col orado Westnorel and, supra, is inapplicable to
the facts of this case, since, contrary to the situation there,
UPL was dilatory in seeking to establish evaluation points.(Footnote 19)
The position of MSHA which is well stated in MSHA's brief, is
her e adopt ed:

Besi des contesting the actual conditions stated in the
citation, UP & L views this case as a vehicle to limt
the role of MSHA's District Managers in approving mne
ventilation and roof plans. UP & L contends that 30
C.F.R 75.316A2(f)(3) pernmits an operator at his option
to elect to have a bl eeder eval uation point established
in lieu of maintaining a bleeder entry in travel able
condition. Thus, UP & L would nerely notify MSHA that

it is establishing an eval uation point. By taking the

| anguage of 30 C.F.R 75.316A2(f)(3) totally out of its
i ntended context as part of the approval criteria, UP &
L seeks to distort the regulatory schene. As indicated
inthe first sentence of section 75.316A2, "this
section set out the criteria which District Managers
will be guided in approving a ventilation system and
dust control plan on a mine by mne basis. As criteria
to be used as guidelines by the District Manager in the
pl an approval process, the regulation cannot supercede
the mandatory | anguage of 30 C.F. R 75.200 which
requires mne operators to support all active areas
where men
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are required to work or travel. Only after the District Manager
exerci ses his approval function and approves a specific bl eeder
eval uation point as an addition or amendnent to an existing
ventilation plan is the mne operator permited [sic] to exam ne
for hazardous conditions fromthat point. Taken to its |ogica
conclusion, UP & L's reading of the regulation could renove every
bl eeder entry in their mnes for being traveled by m ne

exam ners. It would condone and encourage an operator's

negl ectful mai ntenance of bl eeder entries. This result was not
the intent of 30 C.F.R 75.316A2(f). The criteria assumes that an
operator has undertaken full and constant efforts to maintain
roof and rib conditions in its bleeder entry. Only after those

vi gorous efforts have failed and rehabilitation is likely to be
unsuccessful should an operator seek perm ssion to establish a

bl eeder eval uation system In such a situation, District Managers
have authority to approve the request. Here, the District Manager
properly denied the request for all but the area between
crosscuts 27A30.

Furthernore, it appears that UP & L's June 3, 1987
letter addressed to MSHA's District Manager, requesting
approval to establish a bleeder evaluation point at
Crosscut 38 underm nes their |egal position on this

i ssue. The letter is the best evidence of UP & L's
clear intention to seek MSHA's approval to revise its
present plan, and not to nmerely inform MSHA that it had
taken unilateral action. UP & L continued to require
the weekly mne examiner to travel entirely the bl eeder
entry to exam ne for hazardous conditions."

UPL's assertion of the Col orado Westnorel and defense is

found to lack nerit and i s deni ed.

(2)

letter

"Greater Hazard" Defense.

As noted herei nabove, UPL, in its Notice of Contest (and by
of August 14, 1987) alleged that should it be found that

certain cribs in 5EB were not providi ng adequate support, the
hazard of achieving abatement-- by setting additional posts or

ot her

not

was not
further

means-- would be greater than | eaving the area undi sturbed.

concl ude that UPL has abandoned this defense since it was
rai sed or argued in its post-hearing brief, and also since it
mentioned as an issue at the hearing (I T. 59A60). It is
noted (1) that UPL's representatives did not raise the

qguestion when it discussed with MSHA officials how to proceed to
abate the Citation (I T. 66), (2) that during the cl oseout
conference it was made clear that the area between 27A30
crosscuts would not be required to be supported since conditions
had beconme too hazardous there (I T. 67), and (3) that UPL
apparently had no trouble in its abatenment efforts (11 T. 75A79).
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In any event | amunable to find in this record, evidence which
nmeets the three-prong test for establishing this defense, to wit:
(1) the hazards of conpliance are greater than
non- conpl i ance;
(2) alternative neans of protecting mners are
unavai |l abl e; and
(3) a nodification proceedi ng under section 101(c) of
the M ne Act would not have been appropriate. Penn
Al'l egh Coal Co. Inc., 3 FMSHRC 1392 (June 1981). See
al so Sewell Coal Co., 5 FMSHRC 2026 (Decenber 1983).

For these various reasons, any such defense is found to |ack
merit and is rejected.

(3) Vagueness.

In its Notice of Contest, UPL initially, and | think
justifiably, raised the contention that the Citation was too
vague to sufficiently informUPL of the charges. The problemwith
general allegations and testinony carried through MSHA's entire
case and has been noted and di scussed throughout this decision
In the final analysis, it has had much to do with the concl usion
that the charges in the last two sentences of Section 8 of the
Citation were not established.

ORDER
Section 8 of Citation No. 3043248, consisting of three
sentences wherein the description of the alleged violation is set
forth, is nodified:

(1) so that the first sentence thereof reads as
follows: "The travelway in the 5th East bl eeder between
crosscuts 27 and 30 is not adequately supported to
protect persons fromfalls of roof and ribs"; and

(2) to strike the second and third sentences thereof.
As nodified, Citation No. 3043248 is affirned.

M chael A. Lasher, Jr.

Adm ni strative Law Judge

T
Footnote starts here: -

~Foot not e_one

1 The hearing was held during a 2Aday period, August 27, 28,
1987. There are separate transcripts for each day- both beginning

wi th page one. Accordingly, transcript citations will be prefaced
with "I'" and "II", respectively, in this matter: "I T. __"
and "Il T. __".

~Foot note_two



2 Herein "5EB".
~Foot note_t hree

3 This seenmingly would constitute an adm ssion that an 1800
foot portion of 5EB was unsafe. However, UPL convincingly
expl ained at the hearing that part of the area was only a
"buffer" zone for the particular area that was particularly
hazardous (Il T. 19A22, 61, 101A102) and MSHA' s evi dence does not
ot herwi se support a finding for the entire 1800 foot area (that
bet ween crosscuts 20 and 38).

~Foot not e_f our

4 | find no basis in this regulation to conclude, as UPL has
urged (I T. 206A209) that a mine operator may unilaterally close
down a bl eeder entry and put up a bl eeder eval uation point
wi t hout MSHA approval .

~Footnote_five

5 MSHA's interpretation of this regulation is that the entry
is required to be traveled on a weekly basis by an exam ner unti
such time as the MSHA District Manager approves sone ot her
"means", i.e., the establishnent of bleeder evaluation points (
T. 130, 135A137, 155, 157).

~Foot not e_si x

6 In a recent decision, Southern Chio Coal Conpany v.
Secretary, 10 FMSHRC 138, 141 (February 10, 1988), the Comni ssion
poi nted out the dual nature of Section 75.200: "Section 75.200
requires both conpliance with a roof control plan approved by the
Secretary and that the roof be supported or otherw se controlled
adequately. An operator's failure to conply with either
requi renent violates the standard." (enphasis added) The instant
matter was tried and argued on the basis of a violation of the
Section's proscription against inadequate roof
support/control -- not on the basis of an infraction of Respondent's
roof control plan (I T. 58, 59).

~Foot not e_seven

7 Cribs are a type of roof support used to suppl enent
m ni mum roof control nethods; they are built of 8" x 8" X
36" wood bl ocks cross-stacked one on top of another similar to
Li ncoln I og construction and they extend fromfloor to roof. At
the Cottonwood mine they are enmployed in all tailgate entries,
| ongwal | panel s and bl eeder systenms around pillared areas and in
areas on nine haul ageways or mne return airways where long life
nmust be achieved. Their purpose is to naintain roof integrity and
keep such areas open for travel and as aircourses (I T. 197A198).
Cribs are depicted in the record in Exs. CA3 through CA8, CAll
and Joint Ex. 3.

~Foot not e_ei ght



8 UPL's Managing Director of Health, Safety and Training,
Dave D. Lauriski, testified that 5EB was not a "viable" alternate
route of travel fromthe 7th East |ongwall face because it was a
| onger route to the surface, it was renote, it was not designated
and marked for travel, and accordingly, mnminers were not trained
to use it as a travelway (I T. 196A197, 222). He conceded,
however, that such a bl eeder has value as an "additional"
travelway (I T. 219), even though he felt 5EB was not a "viable"
alternative (I T. 222).

~Foot not e_ni ne

9 Lee H Smith, MSHA District 9 Roof Control Supervisor, who
wrote the nmenorandum for Barton, explained its purpose:

"I't was felt that after Wlberg, that entries that have
a longlife, possibly and probably for the life of my-- such as nmain
air courses, gate entries, including -- and al so bl eeders, nmin
haul age ways and other travel ways, reassess the roof control in
order to extend their life. So that those entries could serve the
pur pose for which they' re designed was i ntended, or that that
could be used as an alternate route of travel."” (I T. 167)

~Foot note_ten

10 The di stance between crosscuts 20 and 38 is approxi mately
1800 feet (I T. 27, 38).

~Foot not e_el even

11 This letter constitutes an admi ssion. See Fn. 3. At the
heari ng, M. Boylen denied being aware of the Barton "Longlife
Entry" nmenp (Ex. RA3), when he forwarded this June 3 letter to
Barton (11 T. 55A56). M. Boylen said he was pronpted to wite
the letter when two subordi nates, his longwall Superintendent,
and his Safety Director (Randy Tatton) expressed concern about
the entry on May 29, 1987 (Il T. 56).

~Foot not e_t wel ve

12 Despite effort to obtain such at the hearing, |nspector
Huggi ns did not, or was unable to, specify the areas that nuch in
hi s general descriptions of roof and rib conditions applied to-
other than testinony relating to the area between crosscuts 27
and 30 (I T. 30A31, 41A42, 50A53, 55A56, 63A64, 69, 79A81). This
was generally true of MSHA's witnesses. Further, with respect to
the charges in the |last two sentences of Section 8 of the
Citation, no attenmpt was made by MSHA to determ ne the
| oad-carrying capacity of the cribs in 5EB (I T. 86).

~Footnote_thirteen

13 Prior to June 23, 1987, when the Citation was issued, no
such danger sign in 5EB had been put up, however.

~Foot note_fourteen



14 1t should be noted, however, that in his June 3 letter
M. Boylen actually stated that "Roof conditions in the 5th East
Bl eeder have beconme hazardous, etc."” In his testinony, M. Boylen
al so indicated that there was "nore of convergence problemwth
the ground” than with the roof (Il T. 49).

~Footnote_fifteen

15 Although in this early portion of his testinmny, M.
Boyl en consi dered the "hazard" to be the convergence of the
floor-roof distance to 3 1/2 feet, he subsequently testified that
such a "squeeze" was not an unusual situation for a bleeder entry
(I T. 58).

~Foot not e_si xt een

16 It goes without saying that for roof and rib conditions
to infract Section 75.200, such do not have to be so hazardous as
to constitute an inm nent danger. While M. Boylen was probably
speaking in the context of the convergence problemat this
juncture, nevertheless, it is also a fair reading of the record,
and | so find in connection with UPL's raising of the Col orado
West nor el and defense, infra, that the authority he nentioned to
shut the area down, would not have been exercised unless a
consi derabl e hazard had devel oped (Il T. 15, 18, 19, 23, 25, 27,
28, 34, 47A49, 51A53, 56, 58, 60).

~Foot not e_sevent een

17 3 of UPL's expert wi tnesses were nmining engineers, Moon
Pol | astro, and Agapito.

~Foot not e_ei ght een

18 In view of the flaws in some of the evidence in terns of
specificity, clear articulation, and supportive measuring and
testing (particularly on the MSHA side), this decision should be
seen as pertinent only to the matter at hand and not particularly
authoritative in other matters.

~Foot not e_ni net een

19 The record nmakes sonme case for the proposition that UPL
may have been failing to install additional adequate support, or
del ayi ng such, because the entry would ultimtely be closed by
convergence or permanent sealing (I T. 105A106, 136A137, 179; |
T. 27, 45A47, 49, 53, 58, 59A60, 78, 98A99, 101, 104A105, 257,
270, 366). See fn. 16. It was conceded that |Inspector Ponceroff
had advi sed UPL's personnel "to anticipate"” the probl enms when he
instructed them on the procedures for requesting approval to
establish evaluation points (Il T. 98, 101).



