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V.
SECRETARY OF LABOR, Sunnyside 1, 2 & 3 M nes
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ADM NI STRATI ON ( MSHA) ,
RESPONDENT
AND

UNI TED M NE WORKERS OF AMERI CA,
| NTERVENOR

DECI SI ON

Appearances: John A Macl eod, Esg. and Susan E. Chetlin, Esq., Crowel
Mori ng, Washington, D.C., for Applicant;
Thomas Mascol i no, Esq., and Edward H. Fitch, Esqg., U S.
Department of Labor, Ofice of the Solicitor, Arlington
Virginia for Respondent;
Mary Lu Jordan, Esq., United M ne Workers of Anmerica,
Washi ngton, D.C., for the Intervenor

Before: Judge Melick

This case is before ne upon the application of Kaiser Coa
Corporation (Kaiser) for a declaratory judgment holding that the
regul atory standard at 30 C.F.R [0 75.326 does not operate to
prohibit two-entry mning at its Sunnyside Nos. 1, 2, and 3
m nes. Conmission jurisdiction to grant declaratory relief exists
under section 5(d) of the Adm nistrative Procedure Act, 5 U. S. C
0 554(e), the "APA". Cdimx Ml ybdenum Co. v. Secretary of Labor
703 F.2d 447 (10th Cir.1983). Such authority is discretionary but
may be used "to terminate a controversy or renove uncertainty."”
Section 5(d) of the APA, Climax, supra., at p. 452. Specific
authority for these proceedings to be conducted before a
Conmmi ssi on Administrative Law Judge is granted under section
113(d) (1) of the Federal M ne Safety and Health Act of 1977, 30
US.C 0801 et. seq., the "Act."

The Sunnysi de mi nes opened in 1896 and began | ongwall m ning
operations with two-entry gateroads in 1960. Two-entry mining has
apparently continued at the Sunnyside mines until recently.

&
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On Septenmber 11, 1985, the Federal M ne Safety and Health
Administration (MSHA) notified Kaiser that it was "re-exam ning
certain of its policies and practices regardi ng operators' use of
belt haul age entries as ventilation entries, and particularly the
application of 30 CF. R [ 75.326 to m nes opened prior to March
30, 1970." (Footnote 1) This notification was apparently the result of
MSHA' s reeval uation of two-entry mining following the 1984 fire
at the Wlberg nmne. MSHA further infornmed Kaiser at this tine
“that in all future m ning areas sufficient entries can be

devel oped so as to permt adequately the coursing of intake or
return air through such entries without utilization of the belt
entry" and that Kaiser could no |onger develop two-entry
gateroads at its Sunnyside mnes without a granted petition for
nmodi ficati on under section 101(c) of the Act. (Footnote 2)
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Kai ser thereafter on January 3, 1986, filed a petition for
nodi fication of section 75.326, with the Secretary of Labor. On
Oct ober 27, 1987, the Secretary's representative, MSHA' S
Admi nistrator for Federal Mne Safety and Health granted the
Kai ser petition. The United M ne Workers of America (UMM
thereafter filed a request for hearing to challenge that decision
before a Departnent of Labor Administrative Law Judge. See 30
C.F.R [ 44.20A 0O 44.32. Kaiser's application for relief pending
appeal to effectuate MSHA's grant of the Petition during the
pendency of the Departnment of Labor proceedi ng, was denied on
April 22, 1988. Kaiser argues that based on past experience in
which a simlar petition for nodification of the same regul atory
standard has been pending for nore than a year before a Labor
Department Judge, a simlar delay in disposition of its present
petition may reasonably be expected.

Kai ser further argues that in order to maintain the proper
m ni ng sequence, two-entry devel opnent mning nust resune at the
Sunnyside mnes during the latter part of April, 1988. It points
out that it is already in Chapter 11 status under the bankruptcy
| aws and cannot withstand a prolonged idlement while the nerits
of its petition for nodification are being "debated” in further
Labor Department review proceedings. It therefore urges that
declaratory relief be granted and that section 75.326 should be
hel d not to prohibit two-entry mning at the Sunnysi de m nes.

VWhen decl aratory relief will not be effective in termnating
t he underlying controversy it should generally be denied. See
Greater Los Angel es Council on Deafness, Inc., v. Zolin, 812 F.2d
1103 (9th Cir.1987); U S. v. State of Wshington, 759 F.2d 1353,
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(9th Cir.1985) cert. den., 106 S.Ct. 407. In this case,

regardl ess of the decision, the underlying controversy would not
be term nated. Thus even assum ng, arguendo, that | should find
section 75.326 inapplicable to the Sunnyside m nes, Kaiser would
nevertheless still find it necessary to obtain the Secretary's
approval before engaging in two-entry mning through the process
of submitting ventilation and roof and rib-control plans for
approval. While such plans had been approved for two-entry mining
in the past MSHA has nade it clear that it would be conpelled to
eval uate anew any plans for future two-entry mning. (Tr. 50,
56A60). Thus even a decision in this case favorable to the mne
operator would not term nate the underlying controversy and
declaratory relief is accordingly inappropriate. (Footnote 3)

The UMM al so mai ntains that even should section 75.326 be
found inapplicable to the Sunnyside mnes, the application of
anot her regulation (30 C.F. R 0O 75.1704) woul d neverthel ess
prohi bit mning without separate and distinct escapeways
ventilated with separate splits of air (See UMM s Response to
Kai ser Coal Corporation's Application for Declaratory Relief and
Cross Application for Declaratory Relief pp. 5A6). Indeed the
UMM mai ntains that should section 75.326 be found i napplicable
to the mnes at issue then further declaratory proceedings wll
be necessary to determ ne the applicability of section 75.1704.
It is therefore apparent that the underlying controversy herein
i.e. the use of two-entry mning at the Sunnyside mnes, would
not be resolved solely on the basis of a deternination of the
applicability of section 75.326. The litigation would only
continue on new i ssues. For this additional reason declaratory
relief is inappropriate.

Finally, it appears that a conprehensive solution to the
underlying conflict may soon be reached in the section 101(c)
nodi fi cati on proceedi ngs now pendi ng before a Departnment of Labor
Adm ni strative Law Judge. The case reportedly is on a "fast
track", a pretrial conference is scheduled to be held within a
few weeks, and trial may comence as early as this June (Tr.
20A24). 1t is accordingly reasonable to expect resolution of that
case in the near future with a conprehensive solution to the
underlying conflict. See Wight and MIler, Federal Practice and
Procedure: Civil, O 2758 and 2763. Those proceedi ngs al so
provide the UMM with an opportunity to participate as a party in
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the resolution of an issue of particular concern to the mners
who nust ultimtely work in the affected mnes.

Under the circunstances | do not find this case to be an
appropriate one in which to consider declaratory relief.

ORDER

The application for declaratory relief is DEN ED

Gary Melick
Adm ni strative Law Judge
(703) 756A6261

Footnote starts here: -

~Foot not e_one

1 The regul atory standard at 30 C.F.R 0O 75.326 tracks the
| anguage of section 303(y)(1) of the Federal Coal M ne Health and
Safety Act of 1969, which was effective March 30, 1970, and | ater
reenacted as Section 303(y)(1) of the Federal M ne Safety and
Heal th Act of 1977. As relevant hereto it provides as follows:

VWhenever an authorized representative of the Secretary

finds, in the case of any coal m ne opened on or prior to March
30, 1970, which has been devel oped with nore than two entries,
that the conditions in the entries, other than belt haul age
entries, are such as to permt adequately the coursing of
or return air through such entries, (a) the belt haul age entries
shall not be use to ventilate, unless such entries are necessary
to ventilate, active working places, and (b) when the belt

haul age entries are not necessary to ventilate the active working
pl aces, the operator of such mine shall limt the velocity of the
air coursed through the belt haul age entries to the anpunt
necessary to provide an adequate supply of oxygen in such
entries, and to insure that the air therein shall contain |ess

than 1.0 volume per centum of nethane.
~Foot not e_t wo
2 Section 101(c) provides as follows:

Upon petition by the operator or the representative of
m ners, the Secretary may nmodify the appliction of any mandatory
safety standard to a coal or other nmine if the Secretary
determ nes that an alternative nethod of achieving the result of
such standard exists which will at all tines guarantee no | ess
than the sane neasure of protection afforded the mners of such
m ne by such standard, or that the application of such standard
to such mne will result in a dimnution of safety to the miners
in such mine. Upon receipt of such petition the Secretary shal
publ i sh notice thereof and give notice to the operator or the
representative of mners in the affected mne, as appropriate,



and shall cause such investigation to be nmade as he deens
appropriate. Such investigation shall provide an opportunity for
a public hearing at the request of such operator or
representative or other interested party, to enable the operator
or the representative of mners in such mne or other interested
party to present information relating to the nodification of such
standard. Before granting any exception to a mandatory safety
standard, the findings of the Secretary or his authorized
representative of the mners at the affected mne. The Secretary
shall issue a decision incorporating his findings of fact therein
and send a copy thereof to the operator of the representative
shal |l be made public and shall be available to the representative
of the miners, as appropriate. Any such hearing shall be of
record and shall be subject to section 554 of Title 5 of the

Uni ted States Code.

~Footnote_t hree

3 In light of the history of the underlying issue it is also
likely of course that any final resolution of this case would be
del ayed for years as the case works its way through the appellate
process.



